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cashier bank has authority, taking deed 
trust securing note held the bank, agree with those 
signing the deed that will not foreclosed, explaining that 
the purpose the bank taking the deed show the 
bank examiner. Miles Atlanta National Bank, Court 
Civil Appeals Rep. (2d) 933. 

One who signs trust agreement such circumstances 
will not permitted subsequently avoid liability the 
plea that was given understand that the bank would 
not take any steps enforce the security. This not the 
first case which person has signed his name note, 
deed, other document, upon the understanding that the 
paper used merely for the purpose making 
impression upon the bank examiner the occasion his 
next visit the bank, only find out later that liable 
just though the verbal understanding had never been made. 

this case appeared that Miles had executed 
deed trust upon one-half interest which owned 
certain homestead property. This was not sufficient security 
satisfy the bank examiner. Accordingly, new deed 
trust, signed all who had interest the property was 
delivered the bank and put upon record. proceeding 
foreclose upon the property, the defendants, whom the 
deed had been executed, interposed among other defenses the 
one the effect that there was verbal understanding be- 
tween themselves and the cashier the bank that the deed 
would not enforced. was held that this was not valid 
defense. 

The evidence concerning the alleged verbal agreement and 
the reasons why such agreement cannot used de- 
fense case this kind are set forth the following 
paragraphs from the court’s opinion: 
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Mr. Miles testified substance that procuring the exe- 
cution the deed trust the cashier the bank stated him 
“the object doing that was not for the home, did not want the 
home, they just wanted show the bank examiner when came 
around that they had good showing, and good faith. said 
wasn’t the home was after.” Miss Mamie Miles testified sub- 
stance that “shortly after executed and acknowledged this deed 
trust” she had the cashier come down her home and there had 
conversation with him about the deed trust, viz.: told the 
cashier was worried about the house and was afraid might lose 
it; that was home me, and all had; asked him what 
thought about it, and told not worry, they were not going 
take the home. felt easy about after that.... would not 
have executed this deed trust had known that was intended 
deed trust upon which foreclosure might had and the 
home taken away.” 

Mr. Robert Miles testified substance that did not sign and 
acknowledge the deed of, trust until after the cashier stated him: 
bank not going take the property, the bank wants the 
deed trust show the bank and show that the bank 
acting good faith’; and said, ‘Well, that the way, will sign 
the The reason signed was what the cashier told 
about it.” The deed trust, after the signing and acknowledgment, 
was passed into the bank’s possession and control and was placed 
record. 

There evidence that leaving the instrument the posses- 
sion and control the bank the grantors either them reserved 
the right recall have returned the happening cer- 
tain contingency. not claimed that the possession and 
control the instrument was taken the cashier fraudulently 
wrongfully. The uncontradicted testimony shows the execution and 
acknowledgment the instrument the grantors and the intention 
and purpose delivering into the hands and control the cashier 
for the bank. Each grantor intended that should actually pass 
into the possession the bank, and each them understood that 
the cashier for the bank would take actual possession and control 
it. was claimed only some the grantors, not that they did 
not intend present unconditional delivery the instrument the 
cashier for the bank, but that they were induced execute the 
instrument upon promissory representations the cashier that the 
bank would not enforce its terms, but would keep for use and 
purpose only assurance the bank examiner that the bank was 
acting good faith respecting the indebtedness due the bank 
Miles. The main question issue, therefore, the circum- 
stances, would not that whether not present actual and 
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unconditional delivery the instrument had been made the 
grantors the cashier, but simply that the purpose the parties 
executing the conveyance mortgage. The two questions are 
legally distinct and apart. When present unconditional delivery 
has been made, the conveyance mortgage becomes immediately 
operative. But relief would obtained way rescission and 
cancellation the conveyance mortgage, although present un- 
conditional delivery had been made, when the execution was influenced 
promissory representations made for the purpose and there had 
been failure perform the nonfulfillment the same, and such 
representations were character justify the rescission can- 
cellation. 


The further point made and urged for decision that the 


dence tended show, and the issue was for the jury, that the execu- 
tion the deed trust was obtained through statements evidence 
the cashier and such statements were such character justify 
the cancellation the deed trust. The cashier denied making the 
statements evidence. And affirmatively shown that the assent 
Miss Mamie Miles the signing and acknowledging the deed 
trust was not induced the alleged representations statements 
the cashier; that she did not enter into the contract the specfic 
ground under the influence representations assurance the 


cashier. According her testimony, the alleged statements 


cashier were made after she had “executed and acknowledged this deed 
trust.” The evidence may considered going show that 
and Robert Miles signed and acknowledged the deed trust 
after the cashier had stated that the bank wanted the deed trust 
show give assurance the bank examiner the good faith 
the bank, and that the bank did not want the house and would not 
foreclose the lien the house. this connection appears that 
and Robert Miles signed and acknowledged the deed trust 
one-half undivided interest the homestead. That was not sufficient 
security for the loan according the report the bank examiner. 
The bank wanted payment the indebtedness larger security. 
The cashier for the bank was endeavoring obtain more security. 
The deed trust executed was substituting purporting sub- 
stitute new lien. The transaction being wholly with the cashier 
the bank, officer the bank, the effect charge the bank with 
responsibility for his promissory statements would rest entirely upon 
his power that direction. The rule general and uniform, limit- 
ing the responsibility corporations for the acts their officers 
and agents, the absence express authority the particular 
act those performed the discharge their ordinary duties 
the usual course business, and within the sphere and scope such 
duties. power bind the corporation can only presumed 
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exist its officers and agents within the scope its ordinary busi- 
ness and their ordinary duties the incidental powers the corpo- 
ration. Tex. Jud. 69, 202; Clark Skyles Agency, 209, 

Cashiers banks are duly authorized agents for the transaction 
such business pertains their office. ordinarily finan- 
cial manager and agent the bank. 160, 549; Ledger- 
wood Dashiell (Tex. Civ. App.) 1010. And may 
deemed affirmatively proven that the cashier had authority from the 
loan committee take the deed trust evidence secure the 
payment the note for $2,500. Therefore the taking the new 
note and the substituted lien all the property was within the 
sphere and scope the duties the cashier such, because was 
transaction which had express authority undertake per- 
form for the bank such. That was the extent his authority 
take the new note and the substituted lien. was not authorized 
make the promissory representations evidence. authority 
could not assumed extend make the representations com- 
plained of, although the transaction question taking the note 
and deed trust was within the scope his express authority. 
Rushing Bank (Tex. Civ. App.) 162 460; State Bank 
Forsyth, Mont. 249, 108 914, (N. S.) 501. 

But assume for the moment that the effect the statements 
the cashier was the same they were made him author- 
ized agent the bank; that the two grantors named were misled into 
executing the deed trust upon the promissory statement substan- 
tially that the bank would keep the deed trust show the bank 
examiner the good faith the bank respecting the indebtedness and 
did not want the house and would not foreclose the lien the house. 
The correct solution the question that whether not the 
representations were such character justify rescission and 
cancellation the deed trust. would not seem the view 
the case upon similar facts Jackson Bank (Tex. Civ. App.) 
295, 296. The same Kulenkamp Groff, Mich. 675, 
Jackson Case, supra, the promise was made the cashier induce 
the signing note, that “would only used said payee 
(bank) for the purpose showing the assets said bank, the 
place said lands, which would charged off the books payee 
(bank), and that said notes should not put circulation, nor used 
for any other purpose.” The court held that the statements, amount- 
ing simply promise perform certain things the future con- 
cerning the notes, were “not the character fraud that the law 
would relieve against.” 

the Kulenkamp Case, supra, the promise was made the 
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payee induce the signing note that would “hold the note, 
and see that (the maker) did not have any trouble.” The court 
held: “As far the claim fraud concerned not tenable. 
The signature Groff was not procured false pretenses, the 
statement any fact exacting which did not exist, but upon false 
promises which have not been performed. more nor less 
than the non-performance oral agreement made the time the 
note was signed, and which oral agreement was totally variance 
with the terms the written contract set forth the note. This 
cannot considered such fraud would nullify the note. proof 
this unperformed agreement not hold Groff upon this note, 
plain contradiction its terms, can admitted destroy his lia- 
bility upon it, then any unperformed oral agreement made the time 
written contract note executed may admitted under the 
claim fraud, defeat the terms and purpose the written agree- 
ment. maker note, well the surety indorser, may 
say, ‘It true, signed the note, but was agreed was not pay 
it, and the collection fraud upon me.’ Written instruments, 
under the admission and use such proof defeat them, would 
but little value, and altogether uncertain, and more strength 
than oral agreements.” 


Investment Estate Funds Worthless Notes 


bank president, who sells notes owned his bank 
estate, which acting trustee under will, which 
notes knows valueless and uncollectible, will liable 
the estate for any loss sustained through the pur- 
chase the notes. The president this case was large 
stockholder the bank and its managing officer. His 
edge the fact that the notes were without value and that 
they were being purchased with trust funds, under the cir- 
cumstances, was imputable for the bank. First Trust Com- 
pany Exchange Bank, Supreme Court Nebraska, 254 
Rep. 569. 

Kirk, the president the Exchange Bank, above referred 
to, was the trustee certain assets under the will 
Hershey. The notes question aggregated $2,900 amount. 
They were taken the bank cover overdraft made 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §480. 
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cattle buyer who was transacting his business through the 
bank and they had been held the bank for number 
years. When transferred the estate they were indorsed 
the bank “without recourse.” maker, Geyer, held good 
reputation for honesty and willingness pay his debts, but 
had been unsuccessful his business and had departed 
from the community where the transactions here involved 
took place. Giving consideration all the evidence, 
apparent that there was slight hope ever collecting the 
notes. was held that these notes were not proper trust 
investment and that both the bank and the president were re- 
sponsible the estate. 

was also held that the defendants were not protected 
clause the will giving the trusteee “complete power 
select investments” and providing that the trustee should 
“not personally liable with respect any matter thing 
done under the provisions this will unless shall guilty 
negligence the premises.” was held that, notwith- 
standing the discretion vested the trustee this clause 
the will, was still legally bound exercise proper care and 
diligence and that failed this duty. The following para- 
graphs are quoted from the court’s opinion: 


trustee not insurer and not absolutely bound for the 
results his acts. general rule, the measure care and dili- 
ordinary prudence and skill the management his own estate. 
1280, 130. must act honestly and faithfully, 
what believes the best interests the cestui que trust. 
must exercise sound discretion. bound proceed with diligence 
investigating the nature the proposed investment, and use 
such care deciding as, general, prudent men intelligence and 
integrity such matters would employ their own affairs when 
making permanent investment which the primary object the 
preservation the fund, and the secondary one that obtaining 
income therefrom. Buhl’s Estate, 211 Mich. 124, 178 
property which yields actual income, and which has valuation 
the general sense the community, founded that income, and 
not remote eventualities and succession contingencies. 
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Appellee Kirk directs attention the provisions the Hershey 
will, which provides: “It being intention that the said trustee, 
the management the said trust estate and its investment and 
reinvestment shall have complete power select investments 
would might have had had remained And said 
trustee shall not personally liable with respect any matter 
thing done under any the provisions this will unless (he) shall 
guilty negligence the premises.” And the brief 
urged: “All that the trustee required under this will 
act honestly and with ordinary discretion.” But the discretion 
exercised under such circumstances the execution the trust must 
reasonable and not arbitrary discretion. Allis’ Estate, 
191 Wis. 23, 209 945, 210 418; Pabst Goodrich, 
133 Wis. 43, 113 398, Ann. Cas. 824. any discretion 
was exercised the purchase the notes question, was, under 
the facts this case, arbitrary one. seems clear that the notes 
involved this case, the time they were purchased for the estate, 
had value according the usual and ordinary tests; apparently 
the maker had further credit there; had property; had 
left that community and was reported have gone another state. 
Kirk had knowledge this situation. The purchase the notes was 
mere adventure, the value which was contingent upon being able 
locate the maker, the possibility his having accumulated property 
out which the indebtedness could made, and his willingness 
ability pay. The conclusion that the appellee Kirk, trustee 
for the Hershey trust estate, the purchase said notes and the 
payment therefor out the funds the trust estate, did not exercise 
such diligence the care and management said trust estate 
man prudence and discretion such matters would ordinarily 
employ his own affairs, and that his failure was negligence, 
and such breach trust impose obligation upon him 
restore the trust estate the funds diverted thereby. 

the time appellee Exchange Bank sold Kirk, trustee 
the Hershey trust estate, the notes involved herein, and received 
payment funds belonging said trust estate, Ira Kirk was the 
president, principal stockholder, and the active managing officer 
said bank, and acted for the bank that transaction. Knowledge 
such president and active managing officer the trust char- 
acter such funds was therefore imputed the bank. State 
Citizens’ Bank, 125 Neb. 882, 252 415; State Bank 
Otoe, 125 Neb. 414, 250 254, 547. 

The bank, through its president and active managing officer, hav- 
ing participated the wrongful conversion the trust fund, and 
said trust fund being traced into the bank, where was mingled with 
and augmented and enhanced its general mass assets, charge- 
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able constructive trustee with the duty accounting the 
trust estate for the funds wrongfully converted, and trust should 
impressed upon all the assets said bank; that is, the assets 
under the direct control the bank and also those the control 
the appellee Leas, trustee, the extent the balance not here- 
tofore paid nor refunded said trust, and interest, suprior any 
claim lien depositors and creditors. State Bank Otoe, 125 
Neb. 414, 250 254, 547; State Farmers’ State Bank, 121 
Neb 532, 237 857, State Dwight State Bank, 
126 Neb.—, 253 410. 


Usurious Contract 


Under recent Texas decision, may not collect 
from borrower the highest legal rate interest (10 per 
cent. per annum Texas) and, addition, what the lender 
conceives the borrower’s pro rata share the lender’s 
expense doing business, income taxes, etc. National Bond 
Mortgage Corporation Mahanay, Court Civil Appeals 
Texas, Rep. (2d) 236. 

The attitude the court toward devices circumvent 
the usury laws set forth the following paragraphs quoted 
from the court’s opinion: 


review the usury cases the nation reveals that Legisla- 
ture has yet convened which could foresee the devices which the cun- 
ning usurers would invent attempt extort from -those 
financial distress interest excess that allowed statute. has 
remained for judge and jury look and through each transaction 
discern what screen behind which this despicable trade plied 
what legitimate expense making loan. Some the deci- 
sions other states have upheld charges which seem out 
reason, but fortunately the air Texas too clear visit any such 
cloud upon the vision the judiciary. “It question con- 
sidered whether the agency was not itself the real lender, simply, 
money had borrowed from other parties. the jury should 
find, the law will thrust aside such garments fraud.” Loan 
Agency Hunter, Tex. Civ. App. 402, 399, 402. “It 
was nothing more than the usual efforts the part some money 


lenders evade the usury law adding bonus the face the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1469. 
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loan.” Federal Mortgage Co. State National Bank (Tex. Civ. 
App.) 254 1002, 1007. See Sayles Jackson (Tex. Civ. 
App.) 254 218, where the lender claimed charge fee for 
guaranteeing the loan elsewhere. Independent Lumber Co. Gulf 
State Bank (Tex. Civ. App.) 299 939, 942, where the lender 
claimed the excess per cent. was for inspection the security 
but the charges were made renewals also, and cases alike where 
inspection was not made, the court said, “But that malum prohibitum 
lay tacking still another per cent. [over 10] per annum 
charge for additional different service the borrower, but for 
‘the amount trouble the bank carrying that type 

The jury found that this was device charge usury, and 
agree with them. The law does not allow lender collect from 
his borrower excess per cent. interest, his expenses part 
them for conducting generally the business lending money; nor 
applied this case can lender lay out scheme advance 
which will engage money lending all over the state Texas and 
force each borrower pay interest and addition thereto what the 
lender conceives that borrower’s pro rata the lender’s costs, 
office expense, income taxes, etc. The contract was usurious. 


Prompt Sale Stocks Belonging Estate 


The rapid decrease the value stocks during and after 
the market crash October, 1929, has raised many questions 
whether executor administrator can held per- 
sonally responsible for the shrinkage the value stocks 
held him his fiduciary capacity during that distressing 
period. 

some instances, such liability has been imposed and 
frequently the penalty has been severe. other cases, the 
fiduciary has been absolved. depends upon the class 
securities which the fiduciary held to, the degree care 
and judgment which exercised, and other circumstances. 

can laid down good rule for any fiduciary 
follow that corporate stocks and other speculative securities 
coming the fiduciary’s hands assets the estate which 
represents, should disposed promptly unless has 
the consent all parties interested the estate retain the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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securities and even then there danger. any minors are 
interested the estate, will good obtain consent. 
They are not competent give consent for themselves and 
their guardians have authority give consent their 
behalf. 

recent decision the Court Errors and Appeals 
New Jersey, was held that bank, acting administra- 
tor estate, was not negligent failing sell, 
before October 21, 1929, corporate stocks belonging 
estate, which was appointed administrator about seven 
months previously, March 1929. Peoples National 
Bank Trust Company Pemberton Bichler, Court 
Errors and Appeals New Jersey, 172 Atl. Rep. 207. 

The sole beneficiary the estate, here involved, was the 
widow the decedent. The inventory filed showed assets 
over $60,000, consisting largely corporate stocks which 
the decedent had invested during his lifetime. The lower 
court held that the bank’s administrator should have known 
that the unhealthy condition the stock market the time 
his appointment presaged “that crash was almost sure 
come” and that the bank was negligent not having dis- 
posed the stocks before October 21, 1929. The bank 
was accordingly surcharged with the amount $7,769.62. 
The Appellate Court reversed this decision and absolved the 
bank from liability holding that was too much expect 
require that any human agency should have foreknowledge 
what was going happen the stock market the month 
October, 1929. The following paragraphs are quoted from 
the court’s opinion: 


The securities were nearly all investments made the decedent 
his lifetime, which different degree responsibility attaches 
than investments (or use trust funds affirmative way) 
the trustee. See Comp. St. 1910, 2271, 34. 

The testimony adduced indicated that there were numerous con- 
versations between the trust officer the bank and Mrs. Bichler 
during the period between the grant letters and the presentation 
her petition for accounting. There evidence that during 
the period named there was any objection her part the reten- 
tion securities left the decedent purchases made subse- 
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quently. There some evidence that she, silence least, approved 
the retention securities and some the purchases. 

think was clear error surcharge the administrator with 
losses securities which came asset the estate because 
failure sell before October 1929; either securities posses- 
sion which came the payment purchase price which 
the deceased had agreed pay his lifetime, even though those as- 
sets might not have been legal investment character. 

was incumbent the trustee administer the estate with 
reasonable diligence. this end the law Comp. St. 1910, 
3852, 114) recognizes one year reasonable time for accounting. 
appears from the evidence that there were various claims against 
the estate which had adjusted. There were also claims held 
the estate which had collected. the year were fairly 
quired, the administrator must either retain the assets convert 
them into money with resulting loss income. When chose the 
former course, was sense violating its trust. was arbitrary 
the extreme set the date named the period which responsi- 
bility should attach. was likewise illegal and unjust. The admin- 
istrator had been appointed less than seven months before that date, 
and surcharges based failure dispose securities held the 
deceased his lifetime within that period were justified neither 
law nor sound reason. 

the light history, would course have been wiser have 
sold the securities within short time after the appointment the 
administrator, but wisdom after the event not the test responsi- 
bility, and the law holds trustees, whether administrator, executor, 
guardian, others standing fiduciary relation, only the exercise 
reasonable diligence and ordinary prudence and caution. Heisler 
Sharp, Eq. 167, 624; Corn Exchange National 
Bank, 109 Eq. 170, 156 455; Leonard, 107 Eq. 
236, 152 243. 

The master his report this case, quoted from earlier 
decision, says: “It was common knowledge not only amongst 
bankers, and trust companies well, that the stock market condition 
the time the testator’s death was unhealthy one, that values 
were very much inflated, and that crash was almost sure come.” 
have such prescience, and, there was such knowledge the 
minds the financial community and the general public, strange 
that the crash did not occur long before through the precipitate sale 
overvalued securities. Our observation fails discover any such 
state the public mind, and none such was chargeable the admin- 
istrator this case. The crash October, 1929, would appear 
have been more discernible than the even greater fall values 
which took place subsequently. Contrast the views another jurist 
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like situation Estate Pettigrew, 115 Eq. 401, 171 
152, 155. 

The evidence does disclose that the administrator the years 
1930 and 1931 was not diligently attentive its duties, and, loss 
after reasonable time within which dispose the securities 
occurred reason such neglect, fairly surchargeable. But 
such surcharge could only arise after such reasonable time. The 
arbitrary date October 1929, was certainly not the period 
which determine this question. 

The principal item which the surcharge rests the retention 
the administrator 102 shares Associated Gas Electric Com- 
pany stock appraised the inventory $58.25 share and having 
and February 21, 1930, 21. Just what its value was immediately 
following the disastrous break the stock market late October, 
1929, does not appear but upon this item the accountant was sur- 
charged the amount $4,768.50. have already indicated 
that charge neglect could laid the door the administra- 
tor because failure dispose this class securities prior 
the break October. There came that time precipitous decline 
the value all securities, good and bad. common knowledge, 
expressed Vice Chancellor Lewis Estate Pettigrew, 
supra, that that time “financial geniuses were literally pouring 
their fortunes into the stock market coffers that they might 
able hold rather than sacrifice their securities. not then 
selling, they (executors) merely did hundreds thousands 
other ordinarily prudent and cautious persons. surcharge them 
for acting would exact them the exercise far greater 
degree care, caution, and foresight than would have been exercised 
the ordinarily average prudent and cautious person under similar 
circumstances.” 

was said the case Beam Paterson Trust Co., 
Eq. 520, 734, this leaves open the question the exercise 
the accountant reasonable discretion holding the securi- 
ties after they have begun decline. the months following the 
severe break, there were other periods breaks and recoveries. 
administrator, course, could not hold indefinitely. 
held responsible for nearly the entire appraised value these shares 
for the failure sell during the intervening between the first 
market collapse and the filing the account 1931? the breast 
the holder securities when prices are depressed there always 
the hope betterment, and men hold them when the light 
past events might have been the part wisdom dispose them. 

From the amount the surcharge would seem though the 
value the time accounting must have been very small. Not hav- 
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ing sold when the securities were high, for which neglect could 
attached, the administrator evidently regarded unjust the 
estate sell them when they were low ebb. true that 
appears from the testimony that little, any, effort was made 
ascertain the intrinsic worth, but, such attention had been given, 
must consider what would have discovered, and upon the dis- 
closure must determine what the administrator should have done. 
There nothing indicate that such efforts would have ascertained 
anything beyond that which might indicated the market values. 
the whole, are not prepared say that the administrator did 
that which ordinary prudence and caution would forbid. This being 
true, the surcharge this specific stock was not justified, and what 
here said applies other securities standing like position. 


Retaining Investments the Brigantine Beach Development 


Another decision which held that bank, acting 
trustee under will, not responsible for loss caused its 
failure dispose corporate stock where appears that the 
bank has acted within the scope its powers and good 
faith, although possibly guilty error judgment, 
Harris Guarantee Trust Co., Court Chancery New 
Jersey, 172 Atl. Rep. 209. 

The decedent, Harris, left 418 shares stock 
the Island Development Company, corporation organized 
develop property known Brigantine Beach, near 
Atlantic City, New Jersey. The decedent was one the pro- 
moters the development. his will, left these shares 
the Atlantic Safe Deposit Trust Company, which 
wards merged with the defendant, Guarantee Trust Com- 
pany, trust for his daughter, the plaintiff. one time 
these shares, which had par value $100 each, attained 
market value $2,000 share. These prices prevailed from 
June, 1925, until February, 1927, when they collapsed practi- 
overnight. Local banks refused carry the shares 
collateral and called the loans which were secured them. 
There was market for the shares after that. 

this action, the plaintiff sought recover from the 
trust company $110,000, which sum, she claimed, was the 
amount the loss sustained her result the trust 
company’s failure sell the shares while there was market 
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for them. description the development known 
Brigantine Beach and the reasons why the trustee was not 
responsible for the loss sustained through retaining the shares 
the enterprise, are set forth the following paragraphs 
quoted from the court’s opinion: 


The whole affair centers the rise and fall the development 
Brigantine Beach, island 2,700 acres, north and adjacent 
Absecon Island upon which Atlantic City, “The Play-ground the 
World,” was built. 

1922, small group men obtained option purchase 
per cent. the island, then waste land, for $300,000, upon pay- 
ment $5,000 for the option. (Later, all but about per cent. 
the island was purchased.) They incorporated the Island Develop- 
ment Company, assigned the option, took title its name, gave 
purchase-money mortgage return, and launched 
enterprise—Brigantine City. More than $12,000,000 was spent 
building causeway and bridge connecting Atlantic City, impos- 
ing hotel, golf course, dredging and filling land, construct- 
ing miles streets, 100 miles sidewalks, miles water main, 
miles sewer, miles lighting, mile and half boardwalk, 
steel pier and other structures, all from the sale lots, borrowed 
money, and $100,000, proceeds capital stock. Brigantine City 
municipality. The lot developments and sales were sections, the 
first the most southerly end the island, nearest Atlantic City; 
the second and third adjoin, their order, and were put the 
market consecutively. The three offers lots were met with quick and 
hearty response, and all, nearly all, 6,000, were promptly disposed 
high prices, per cent. cash installments, the balance upon 
mortgage; single day’s sales reached over $5,000,000. 1927 the 
real estate boom had reached its peak and was the turn. The 
public had lost interest this form investment, the decline set in, 
the collapse followed, and Brigantine lay prostrate. Fifteen hun- 
dred acres unimproved land remained; unsold lots, the hotel, golf 
course, the bridge and other creations, fact, the whole institution 
stood frozen, with millions debts outstanding. The assets were 
turned over newly formed corporation for conservation and the 
protection creditors. That company now the hands 
receiver. 

Characterization the enterprise bubble undeserved 
stigma. was undertaken and promoted men character and 
integrity and responsibility, moral and financial, good faith, 
with inviting prospects profitable accomplishment. They visual- 
ized another great seaside resort like its neighboring prototype, whose 
environs, Ventnor, Margate City, and Longport, were not nearly 
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promising when projected. The time was propitious for the develop- 
ment Brigantine, and the public’s reception, displayed the 
enormous purchases lots, high prices, was substantial assurance 
that the promotion was opportune. There can little question that 
another renowned seashore community would have come into being 
had normal times continued, nor that when they are restored there 
will spontaneous revival, for the location, its accessibility, the 
horde lot owners, its appointments and conveniences, all speak 
potential values which need only national prosperity for their stimula- 

Failure sell the complainant’s stock before the collapse 
charged neglect duty and breach trust—stock, which one 
breath she denounces born bubble (which her father help 
blow) and should have been unloaded upon unsuspecting public, 
and the next argues was worth $110,000, which she puts her 
damage. But passing the stultification: the time the bottom 
fell out the market, public faith the stock was firm; stock- 
holders was staunch. Brokers’ clients were seekers, not sellers. 
There were willing buyers, but stockholders were reluctant; they were 
confident, held tight their shares, and were “sitting pretty,” 
they believed. Nothing had interrupted the progress the enter- 
prise; was functioning smoothly with the outlook serene. There 
had not been fleck, not discordant note disturb the trustee’s 
confidence the solidity the investment, nothing provoke 
change; its financial troubles followed upon the break the credit 
the stock and reached its serious stage August, 1927. With 
stockholders tenaciously holding on, their expectations had been 
allowed, sale the stock that time would have reaped censure 
vehement the present condemnation. 

trustee who, within the scope his powers, acts good faith, 
prudently, carefully, diligently, discharges the obligations his 
trust; not responsible for errors judgment. 


Liable Retaining Common Stocks 


case which emphasizes the folly retaining speculative 
Co., Prerogative Court New Jersey, 172 Atl. Rep. 212. 

this case, was held that trust company, acting 
trustee under will, was liable retaining public utility 
stocks beyond the time when prudence dictated that they 
should sold, notwithstanding the fact that the will provided 
that stocks belonging the estate should sold only with 
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the consent the trust company’s co-trustee, brother 
the decedent. 

The testator left shares stock six utility companies 
which had market value $46,000 the time his death, 
January 10, 1929. February 13, 1929, the stocks were 
appraised $39,000. The stocks were retained part 
the assets the estate and the market value gradually rose 
until reached the peak, $71,000, just before the crash 
October, 1929, which time the market value shrunk 
on, month after month, for two years, with single interrup- 
tion, there was gradual decline until the low point $3,000 
June, When the account was filed, the value had 
risen about $9,000. holding the trust company liable 
along with its co-trustee, the court said: 


The appalling loss calls for explanation. Beam Paterson 
Safe Deposit Trust Co., Eq. 197, 369. The brother- 
executor has given none; his only explanation could that 
gambled and lost. The trust company’s only explanation that 
deferred the judgment its co-executor and submitted his 
refusal sell. 

The stocks were the high grade speculative type the boom 
days, and trading them the stock exchange was active. The 
testator evidently had confidence his brother’s judgment when 
sell, for his will provided: direct said trustees sell 
whatever securities may necessary pay any necessary expenses, 
but only such securities shall sold said brother, Edwin 
Cross, then alive, shall designate.” The brother’s avowed 
ambition was translate the $39,000 investment into $100,000 
estate, and, market quotations were the upward swing when the 
executors assumed office, they let the stocks float along the incom- 
ing tide “prosperity” until the crash, nine months later, them 
but passing setback, and when quotations again began soar, they 
stayed the peak, and when the decline set May, 1930, they 
supinely ignored and the constantly sinking prices, for nearly two 
years following, failed move them salvage even part the 
estate. 

The appellant’s grievance lies the failure the executors 
sell the stocks when they recovered their appraised value after the 
crash, and retaining them after they started their steady down- 
ward course. They lay claim the skyrocket profits, nor measure 
their damage the plummet-like loss the 1929 debacle; nor 
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they seek the profits after the recovery, later lost, but they point 
the precipitous drop the “Black Friday” alarming spectacle, 
admonition, and the gradual descent, after the recovery, 
the rumble approaching disaster, beckon step aside. Had 
prices continued drop after the crash, even their present 
deplorable state, and had the executors held the hope recoup- 
ing their losses, their conduct might have been reconcilable with care- 
ful management. are not responsible for honestly adopting 
the wrong course emergency. one quarrels with this 
general proposition law; was reiterated only recently Vice 
Chancellor Lewis Matter Pettigrew, 115 Eq. 401, 171 
152, holding that trustee, acting carefully, though erroneously 
falling market not accountable. And Beam Paterson Safe 
Deposit Trust Co., Eq. 628, 351, the Court 
Appeals absolved the trustee the charge failure exercise 
reasonable discretion falling market, because, said, “Nothing 
occurred disturb any one’s sense security until about Septem- 
ber, 1907, when receivers were appointed,” nor until the receiver 
stopped paying dividends, and, “as long the dividends and interest 
were regularly paid under order the court, the trustees were 
certainly justified disregarding the market fluctuations, unless 
there was something else arouse their suspicions,” and “when the 
default dividends and interest came later, the time had passed when 
was possible save the situation.” The bottom had completely 
dropped out the market. But here the executors, after they 
recouped their loss, plunged deeper into the maelstrom make profit, 
indifferent the obvious, that they were playing treacherous 
waters, whirlpool fraught with danger, for they knew the prices 
did not represent real values, that they were manipulated, inflated 
the meager annual returns less than per cent. the quoted 
prices alone told them that, and though for year thereafter they 
could have withdrawn with the investment intact, they, with their 
eyes the ticker instead the trust, played the entire estate against 
Wall street, ignoring the lesson the terrific shock and five months 
daily warning the gradual and protracted decline, willful 
and stupid determination risk what was then safe, the weird 
pursuit elusive $100,000 prize. That the times were abnormal 
and others were taking the same risks not answer for trustee, 
may excuse for one speculating with his own money. 
trustee’s duty care, ever increasing meet rising dangers, not 
measured that standard. And not strained assump- 
tion that, prudent, discreet persons, the trustees would not have 
staked their own all the turn the wheel fortune, they did 
that their helpless and now impoverished wards. 

The argument that when prices began sag May, 1930, the 
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trustees found themselves quandary, whether sell hold on, 
and that they used their best judgment the emergency, feeble. 
They were the safety zone for five months before the true emer- 
gency arose; they had abundance time which save the 
investment, and besides they cannot claim immunity for error 
emergency which they challenged and defied. Acting prudently 
dilemma they courted, emergency they invited, not legal 
explanation absolving them from responsibility for the loss the 
estate. 

The brother-executor’s duty sell when reasonable care de- 
manded, was none the less because the stocks were not sold with- 
out his consent. While cannot condone his riding along with the 
hurrah the day that period financial aberration, when buck- 
ing the market, taking chance, looking for easy money was common 
pastime, cannot reconcile his venturesome spirit after the crash, 
when danger was lurking, with reasonable care and discretion. The 
testator’s faith him was not cue nor license speculate. The 
stock market not playground for trustees. The ethics 
trusteeship not found the code the speculator. 
breach trust speculate with securities estate than 
gamble with its money, though the motive advance its interests. 

The trust company fully realized the stocks were not proper 
investments for the estate, and felt that they should sold soon 
possible, its president now admits, but did nothing except 
counsel the co-executor sell, accepting his refusal without protest, 
and his forecast that they would $100,000, complacently. The 
last time the president suggested that they sold was when prices 
started downward, May, 1930, when, says, they could have 
been disposed for $58,000, and, thereafter, all during the long 
period their mournful descent, the trust company remained quies- 
cent, onlooker the passing tragedy, content that the co-execu- 
tor’s heyday resolution not sell relieved responsibility. 

Neither executor can take refuge the statute, which permits 
executors, the exercise good faith and reasonable discretion, 
continue investmetns made Comp. St. 1910, 
2271, seq. The statute does not protect when ordinary 
circumspection dictates that the investments disposed safe- 
guard the estate. 

The trust company must share the responsibility with its co- 
executor. direction the testator, that the stock was not 
sold without the consent his brother, ceased shield when 
the estate became endangered his conduct. Holding itself out 
specialist trust affairs should held high degree care. 
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BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


SECURITY FOR DEPOSIT NATIONAL 
BANKS 


Lewis Fidelity Deposit Co. Maryland, Supreme Court, 
Sup. Ct. Rep. 848 


The Act June 25, 1930 (12 Code 90), authorizes na- 
tional banks give security for deposits the same char- 
acter State banks the same State are authorized give. 
bond given national bank securing deposits State funds prior 
the date this Act creates lien favor the State the 
deposits made after the date the 


Suit the Fidelity Deposit Company Maryland against John 
Lewis, receiver the Hancock National Bank Sparta, Ga. 
review decision the Court Appeals [67 (2d) 961] 
reversing portion decree favor the defendant, defendant 
brings certiorari. 

Affirmed. 

Messrs. Wallace Miller, Macon, Ga., and George Barse and 
Anderson, both Washington, C., for petitioner. 

Mr. Goldstein, Atlanta, Ga., for respondent. 

Mr. Justice BRANDEIS delivered the opinion the Court. 

Under statutes Georgia, force since 1879, bank, state na- 
tional, may appointed depository state funds. qualify must 
give bond for the faithful performance its duty. bond with 
surety creates lien all the bank’s assets, both those held the time 
the execution the bond and those subsequently 

July, 1928, the Governor Georgia appointed the Hancock Na- 


bond made the State depositories may personal bond 
may made deposit with the state treasurer United States bonds Georgia 
State bonds, either one both said methods.” Section 1256, Civil Code 
Georgia (1910). Section 1252 provides that the depository bond shall have “the 
same binding force and effect the bond required law given State 
treasurers, and, case default, shall enforced like manner.” Section 218 
the Code relating the treasurer’s bond provides that lien hereby created 
favor the State upon the property the treasurer the amount said bond, 
and upon the property the securities upon his said bond the amount for which 
they may severally liable, from the date the execution thereof.” The Supreme 
Court Georgia held, cases involving state banks, that under these statutes the 
state acquires lien all the assets depository bank both those the time 
the execution the bond and those subsequently acquired. See Seay Bank 


similar decisions see Banking Law Journal Digest (Fourth 
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tional Bank Sparta, Ga., state depository for the term four years. 
gave bond with the Fidelity Deposit Company Maryland 
surety the sum $10,000 for the faithful discharge its duties. 
From time time thereafter, until May 23, 1932, the tax collector 
Hancock county deposited the bank moneys collected account 
state taxes. that day the Comptroller the Currency declared 
the bank insolvent and appointed receiver for whom the petitioner, 
John Lewis, was later substituted. The amount state funds then 
deposit was $6,157.41. This sum, and the accrued interest, the com- 
pany paid the state and received assignment its rights arising 
out the deposit. Then, the company brought the federal court 
for the Middle District Georgia this suit equity against the re- 
ceiver enforce lien for the amount upon all the assets his hands, 
claiming priority according the date the bond. 

The District Court, after denying motion dismiss, heard the 
cause substantially upon agreed facts. ruled that the company was 
entitled the rights the state subrogation and transfer; held 
that neither the state nor the company was entitled lien 
preferential treatment; and allowed the claim one entitled merely 
pro rata dividend. The Court Appeals for the Fifth Cir- 
cuit reversed the judgment and remanded the cause for further pro- 
ceedings, holding that the asserted lien was valid, subsisting favor 
the company, and entitled the priority claimed. Fidelity De- 
posit Co. Howard, F.(2d) 961. This court granted certiorari. 
Lewis Fidelity Deposit Co., 291 548. Ct. 563, Ed. 

That court, following Pottorff Paso-Hudspeth Counties Road 
District, (2d) 498, ruled, matter federal law, that national 
banks had under National Bank Act, enacted 1864, power pledge 
assets secure public deposits. ruled matter state law that 
the lien contractual one arising, not proprio vigore reason 
the statutes, but contract the bank incident giving 
personal that these statutes apply both state and national 
banks and the scope the lien the same respect both; declared, 
describing its character, that from the date the bond the lien at- 
taches all property real and personal then owned thereafter ac- 
quired; that grantee real estate having constructive notice would 
take subject the lien; that, money, bonds, stocks, notes, drafts, 
and other choses action, the lien the state inferior the rights 
third persons who receive the property bona fide the ordinary 
course business prior insolvency sequestration; and that the 
lien inferior even the right depositors set off against their 
own indebtedness that the bank them. 

Rome, Ga. 609; Colquitt, Governor, Simpson, Ga. 501; Simpson Mathis, 
Ga. 159, 646. Compare State Brobston, Receiver, Ga. 95, 


146, Am. St. Rep. 138; Standard Accident Ins. Co. Luther Williams Bank 
Trust Co., Ga. App. 831, 166 260. 
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The court took judicial notice the fact that throughout the fifty- 
three years since the enactment the law both national and state 
banks had acted state depositories; that the lien had been enforced 
against money and choses action when receivership, 
but had never been asserted commercial assets transferred due 
course business; that the existence the lien had presented ob- 
stacle the ordinary operations the banking business interfered 
any way with the performance national banks their federal 
functions; and that bank’s appointment state depository custom- 
arily advertised and accepted evidence soundness and credit. 
Compare Blalock (D. C.) F.(2d) 612. 

416, and City Marion Ben Sneeden, 291 262, Ct. 421, 
decided after the entry the judgment below, held that national 
bank had, prior the Act June 25, 1930, power make any 
pledge secure deposits except the federal deposits specifically pro- 
vided for acts Congress. follows that, 1928, lien arose 
when the bank was appointed depository; and that the judgment 
the Cireuit Court Appeals must reversed unless the Act June 
25, 1930, 604, Stat. 809 (12 USCA 90), authorizes nationai 
bank give security general lien the character prescribed 
the Georgia statutes. 

That act procides: 

association may, upon the deposit with public money 
State any political subdivision thereof, give security for the 
safe-keeping and prompt payment the money deposited, the 


same kind authorized the law the State which such asso- 
ciation located the other banking institutions the 


First. The receiver contends that the act 1930 should construed 
authorizing merely pledge specific assets secure de- 
posits; and that the giving general lien upon the bank’s assets 
still ultra vires. The language the act broad enough authorize 
giving general lien present and future assets, wherever banks or- 
ganized under the laws the state have such power; and should 
given that construction. For the main purpose the 1930 act was 
equalize the position national and state banks; and without such 
power national banks would not Georgia ‘be upon equality with 


state banks competing for deposits. The policy equalization was 


adopted the National Bank Act 1864, and has ever since been 
applied, the provision concerning amendments that 
act and the Federal Reserve Act and amendments thereto the policy 


Acts June 1864, 106, 41, Stat. 99, 111; Feb. 10, 1868, 
Stat. 34; Act March 25, 1926, 88, Stat. 223 (12 USCA 548). 
See Van Allen Assessors, Wall. 573, Ed. 229; Mercantile Nat. Bank 
New York, 121 138, Ct. 826, Ed. 895; First National Bank 
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expressed provisions conferring power establish 
those conferring power act fiduciary those concerning interest 
have been some influence securing the grant 1913 the 
power loan Compare Fidelity Deposit Co. Kokrda 
(C. A.) F(2d) 641, 642. 

Second. The receiver insists that, even the act 1930 authorizes 
the giving general lien, the lien here asserted must fail because 
there are provisions the Georgia law inconsistent with the National 
Bank Act and because obligations are imposed upon state depositories 
with which national bank may comply. 

Attention called specifically the terms the statutory bond 
which conditioned ‘‘for the faithful performance all such duties 
shall required’’ the depository ‘‘by the General Assembly 
the laws this The argument that national bank 
instrumentality the United States and cannot subject itself con- 
tract the laws state. But national bank subject state 
law unless that law interferes with the purposes its creation, de- 
stroys its efficiency, conflict with some paramount federal law. 
First National Bank Commonwealth Kentucky, Wall. 353, 362, 
Ed. 701; Chipman, 164 347, 356, Ct. 85, 
Ed. 461; First ational Bank St. Louis Missouri, 263 
640, 656, Ct. 213, Ed. 486. What obligations the state 
the bank assumes may defined the law that state. quite 
possible that the Legislature might attempt impose, under the con- 
ditions the bond, duty which the bank would without authority 
undertake; and that extent the contract would unenforceable. 
But not shown that the obligations now defined the courts 
Georgia are contrary anything the National Bank Act. More- 
over, the state court, which would the controlling authority the 


Acts Feb. 25, 1927, 191, Stat. 1224, 1228; June 16, 1933, 
23, Stat. 162, 189 (12 USCA 36). See Op. Attys. Gen. 116, 344. 


Dec. 23, 1913, §11(k), Stat. 251, 261, 262; Sept. 26, 1918, 
177, Stat. 967, 968 (12 USCA 248 k); compare Act June 16,1933, 
89, (a, b), Stat. 162, 190 (12 USCA 33, 34a). See First National Bank 
1918C, 283, Ann. Cas. 1918D, 1169; Burnes National Bank Duncan, 265 17, 
Ct. 427, Ed. 881. 


Act Feb. 25, 1927, 191, 16, Stat. 1224, 1232, USCA §371 (to pay 
greater interest time and savings deposits than state banks); and note 
particular Act June 16, 1933, 89, §11 (b), Stat. 162, 181 (12 USCA 
which national banks are forbidden pay interest demand deposits except 
deposits state, county, where state law demands it. 

Acts Feb. 25, 1927, 191, Stat. 1224, 1227; June 16, 1933, 89, 
Stat. 185 (12 USCA 

Acts Dec. 23, 1913, 24, Stat. 251, 273 (see Cong. Rec. 4819; 
Cong. Rec. Sept. 1916, 461, Stat. 752, 754 (64th Cong., Sess., 
see Report No. 481, 14); Feb. 25, 1927, 191, 16, Stat. 1224, 1232 (12 
USCA See First National Bank Guthrie Center Anderson, 269 
341, 354, Ct. 135, Ed. 295; First National Bank Hartford, 273 
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question, might decide that the failure part the consideration 
given would not invalidate the appointment. 

urged that acceptance the appointment state depository 
incompatible with the functions national bank, because, under 
section 224 the Georgia Civil Code, has been held that the Governor 
may issue fieri facias against the depository bank for the amount 
due the state, whereas, Revised Statutes, 5242, provides that ‘‘no 
attachment, injunction execution shall issued against such asso- 
ciation its property before final judgment any suit, action, 
proceeding, any State, county, municipal Assuming, 
without deciding, that there such conflict, not material here. 
Section 224 the Code provides merely method enforcing the bond 
which has not been used here, and hence against which there 
present occasion for complaint. 

contended that the lower court erred its rulings the 
Georgia law; that under the state statutes, properly construed, the 
lien attaches all kinds property from the date the bond; that 
applies real estate and other tangible property, money, bonds, 
stocks, notes, drafts, and other choses action then owned there- 
after acquired the bank, and that not defeated even bona 
fide sale other disposition such property the ordinary course 
business; that, consequently, the general lien would present in- 
superable obstacle the bank’s serving the its ordinary busi- 
ness that the bank could not the property was author- 
ized for one would take subject the lien; that the 
general lien would prevent the pledge bonds other securities 
required order secure the deposits the United States and federal 
agencies pusuant provisions the National Bank Act 
and would prevent the pledge security required authorize 
the issue circulating The lower court took judicial notice 
the fact that for more than half century the general lien described 
has been and has not interfered with the performance 
banks their duties the public; and that national banks while serv- 
ing depositories have not, far appears, ever been confronted 
with conflict between their duties the state and the United 
States. The reasons given that court for its conclusions the 
operation and effect the lien under the law Georgia are set forth 
fully and persuasively the opinion the Court Appeals. 
cannot say that erred the conclusions reached either the 
state law, the facts. Compare City Marion Sneeden, 291 


Act June 1864, 106, 45, Stat. 99, 113, amended (12 USCA 
and note). 


Act March 14, 1900, 41, Stat. 45, (12 USCA §177). 
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The receiver contends that the lien, limited its operation 
upon commercial assets such moneys, stocks, bonds, notes, drafts, and 
other choses action are captured receivership, not true 
security all; that, limited, the alleged lien would, the event 
insolvency, legally preference; that give effect would con- 
flict with the policy expressed section the National Bank 
which forbids preferences made view insolvency; and that Con- 
gress cannot assumed have sanctioned transaction which, though 

Sections and (see USCA 194 and and note) not 
prohibit liens given prior insolvency and not contemplation 
thereof, whether they arise from express agreements, are implied 
from the nature the dealings between parties, arise operation 
law. Scott Armstrong, 146 499, 510, Ct. 148, Ed. 
1059; Earle Pennsylvania, 178 449, 454, Ct. 915, 
Ed. 1146. The lien here asserted arises out agreement executed 
time when there was question insolvency; nor restricted 
its operation the event insolvency. may exercised 
execution otherwise whenever the bank refuses pay. resembles 
the lien which enforced when seizure made the creditor, within 
four months bankruptcy, property claimed under after-acquired 
property clause mortgage. Thompson Fairbanks, 196 516, 
Ct. 306, Ed. 577; Humphrey Tatman, 198 91, 
Ct. 567, Ed. resembles also those cases where, under 
the common law distress uder statutory lien, described the 
courts ‘‘inchoate’’ ‘‘dormant,’’ landlord, within four months 
bankruptcy, seizing levying upon whatever property was the 
tenant’s premises, was held have valid lien. Henderson Mayer, 
225 631, Ct. 699, Ed. 1233; Richmond Bird, 249 
174, Ct. 186, Ed. 543. Compare Minnich Gardner, 
ease bar unlike Davis Elmira Savings Bank, 161 275, 
Ct. 502, Ed. 700, relied upon the receiver, where New 
York statute dealing with the administration insolvent banks pro- 
vided that, the event insolvency, the deposits savings bank 
would entitled preference. 

The receiver contends that, under proper interpretation the 
state depository statute, lien whatever intended arises when 
national bank gives bond secure state deposits, because the bond 
required national bank more onerous than that required 
state bank. 

June 1864, 106, §50, Stat. 99, 114; (12 
USCA 


Compare Ball (D. C.) 123 164; Rogers Woodward (D. 
132 560; Wood United States Fidelity, Co. (D. C.) 143 424; 
Glover Specialties Co. (D. C.) 314; Riggi Bros. Co. (C. A.) 
(2d) 174. 
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The bond the national bank must double the amount the 
the state bank only equal it. The lien security for the 
bond, not the deposit; thus, the case national bank, the pro- 
vision were applicable, the lien would twice the amount the de- 
posit. the court below noted, the double bond may have been 
thought necessary because the state has not the power examine 
national banks. But whatever the occasion for the difference, does 
not appear conflict with cloud the clear statement the statute 
attaching the lien depository bonds such and without qualifica- 
tions. The ultimate decision this question for the Supreme Court 
Georgia, but, until decides otherwise, see reason for not 
accepting the holding the court below correct. 

Third. The receiver contends that, even national banks are author- 
ized under the 1930 act give general lien upon their assets the 
character described the Circuit Court Appeals, the judgment 
should reversed because the bond antedated the act. appears that 
the hand June 25, 1930, was withdrawn soon thereafter 
that between June 25, 1930, and the appointment the receiver, 
May 23, 1932, deposits were regularly made aggregating large sum; 
that from time time checks were drawn against these deposits; 
and that all the balance bank when the receiver was 
appointed represented deposits made after the passage the 
The appointment the bank depository 1928 
bond were cover period four years. Though the lien 
was form security for the bond, the extent liability 
was measured the unpaid balance. Thus, the transaction was 
not completed 1928; was contemplated that there would con- 
tinuous dealings between the parties for four years. fact, the re- 
lation continued until the appointment the receiver. Throughout 
the whole period the parties intended that the lien should operative 
and supposed that was. The appointment was within the power 
the state confer and the bank accept, but, reason the 
paramount federal law, one the anticipated incidents the relation, 
the lien, could not arise. When that obstacle was removed the Act 
June 25, 1930, the original agreement could the future given 
the effect intended the parties; and the lien became operative 
deposits thereafter made and entitled priority from the date 
the act. statute not retroactive merely because draws upon 
antecedent facts for its operation. Compare Cox Hart, 260 
427, 435, Ct. 154, Ed. 332; Ewell Daggs, 108 
Ct. 408, Ed. 682; Petterson Berry (C. A.) 125 902; 
Hartford Fire Insurance Co. Chicago, St. Ry. Co. (C. 

facts concerning the dates the deposits and the amounts were supplied 


counsel for the Comptroller the who joined with counsel for petition- 
ers briefs and arguments. 


= 


662 THE BANKING LAW JOURNAL 


form executing new bond. Compare Jones New York Guaranty 
Indemnity Co., 101 622, 627, Ed. 1030. have 
occasion consider whether the Act June 25, 1930, would have 
validated the lien also respect deposits made before that date. 
Compare Gross United States Mortgage Co., 108 477, 488, 
Ct. 940, Ed. 795; West Side Belt Co. Pittsburgh Con- 
struction Co., 219 92, Ct. 196, Ed. 107; Charlotte Har- 
100. 
Affirmed. 


DIRECTORS MAKING EXCESSIVE LOAN NOT 
SUBJECT INDICTMENT 


United States Brown, District Court (W. Kentucky) Fed. 
Supp. 331 


The Federal statute (12 Code 84, 93) prohibiting any 
national bank from loaning any person corporation more than 
ten per cent. its capital and surplus, creates civil remedy only. 
Directors who make loan violation this statute cannot, there- 
fore, indicted along with the borrower under the Federal Con- 
spiracy statute (18 Code 88) imposing penalty upon two 
more persons who conspire ‘‘to commit any offense against the 
United States.’’ 


Proceedings the United States America against James 
Brown, Charles Jones, and Adelia Latta. defendants’ separate 
demurrers indictment. 

Demurrers sustained. 

Sparks, Atty., and Claude Hudgins, Asst. Atty., 
both Louisville, Ky., and Byron Tatum, Sp. Asst. Atty. Gen., 
for the United States. 

Arthur Bensinger and Woodward, Hamilton Hobson, all 
Louisville, Ky., for defendants. 


HOUGH, J.—The defendants the above-entitled case were in- 
dicted the grand jury the 27th September, 1933, for violation 
section 88, title USCA, section (Rev. St. 5440) the Crim- 
inal Code, for conspiracy. 

The indictment alleges that Brown and Jones various times 
violated the per cent. loan limit provisions title USCA 84, 
Rev. St. 5200, and that the defendant Latta was the borrower 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §751. 
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some instances, with knowledge such violations. The defendants 
filed separate demurrers the indictment, which have been submitted 
the court upon oral arguments and briefs. The allegations the 
indictment bring squarely under conspiracy commit offense 
against the laws the United States. claim made suggested 
that conspiracy defraud the United States. The offense com- 
plained found title USCA 93, Rev. St. 5239, wherein 
provided: ‘‘And such violation (referring overloaning 
the ten per cent. limit section 93), every director who participated 
assented the same shall held liable his personal and in- 
dividual capacity for all damages which the association, its shareholders, 
any other person, shall have sustained consequence such viola- 
The only question raised the demurrer sufficient import 
discuss whether not the language used Congress, just quoted, 
may construed come within the purview the penal section under 
which the indictment drawn, wherein makes the crime conspiracy 
“to any offense against the United States.’’ 

The position the government that section 84, title USCA, 
Rev. St. 5200, does not permit the loaning the funds national 
bank excess per cent. its authorized capital, and that 
doing against the law, and therefore unlawful act, which brings 
within the construction requirements the term ‘‘offense’’ used 
the conspiracy statute. Pettibone United States, 148 197, 
The earlier cases construed the term ‘‘offense’’ used the penal 
section apply only contemplated perpetrated acts violation 
the criminal laws. But contended that, the later decisions, 
particularly the three just cited, the courts have broadened the inter- 
pretation the term include any unlawful act contrary public 
policy. the Pettibone Case, supra, the court laid down the prin- 
ciple that ‘‘A conspiracy sufficiently described combination 
two more persons, concerted action, accomplish criminal 
unlawful purpose.’’ the Hutto Case, supra, the court said page 
529 256 Ct. 541, 543: deem clear that con- 
spiracy commit any offense which act Congress prohibited 
the interest the policy the United States, although not 
itself made punishable criminal prosecution, but only suit for 
penalty, conspiracy commit ‘offense against the United 
The District Court the Winner Case, supra, had before 
the construction the patent laws reference mismarking 
patents, and the penalty thereto attached recoverable suit, 
and held, passing upon demurrer the indictment brought under 
the conspiracy section, that the act was and that the 
vital question not whether criminal offense punishable 
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criminal proceedings whether the penalty enforceable civil 
action brought the United States exclusively informer for 
the benefit the United States and himself, but whether the act 
prohibited the interest policy. the Pettibone Case, the 
court had before conspiracy indictment based upon the violation 
penal law punishable fine imprisonment both (Rev. St. 
5399 [18 USCA 241]), and the Hutto Case had before it, 
the foundation for the offense under conspiracy indictment, the penal 
section (25 USCA 68, Rev. St. 2078), providing that Any person 
offending herein, shall liable penalty $5,000, and shall 
removed from his 

These decisions must construed the light the respective 
situations and facts before the court. Those decisions are without 
doubt authority for broader legal conception the term ‘‘offense’’ 
than was permissible under the earlier decisions. This authority may 
not extended beyond the limits and purview the cases the courts 
had before them and upon which the announcements were based. 

That the applicable portion section remedial and provides 
only for civil remedy not open successful contradiction. Stephens 
Overstolz (C. C.) 465; Bowerman Hamner, 250 504, 
Ct. 549, Ed. 1113. The import the language itself used, 
believed, sufficient indicate that Congress did not have mind 
the assessment penalty the premises. simply statutory 
enactment common-law liability recover civil damages for the 
amount the loss and very likely for any additional damages flowing 
therefrom. The court opinion that ‘‘offense’’ used the con- 
spiracy statute must have for support, order legally carry out 
its purpose, the violation contemplated violation law the 
United States, for its violation some type penalty. 

The demurrer may sustained. 


STOCKHOLDER SUBJECT ASSESSMENT 
ALTHOUGH STOCK NOT DELIVERED 


Gormley Fitzgerald, Court Appeals Georgia, 173 Rep. 735 


filled out the name the purchaser, becomes stockholder 
the bank, although the never actually delivered into his 
possession, and subject, such, the statutory liability im- 
posed upon bank stockholders. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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Execution proceeding Gormley, superintendent banks, 
against Fitzgerald, wherein defendant filed affidavit illegality. 
review judgment dismissing the levy, plaintiff fi. fa. brings 
error. 

Reversed. 

February 16, 1929, the Citizens’ Banking Company, state 
banking corporation, Eastman, failed. that time Fitzgerald 
had around $2,000 deposit the bank. order assist re- 
opening the bank, the depositors agreed accept per cent. their 
deposits and the balance three annual installments. 
gerald, accordance with this method reopening said bank, agreed 
buy from the bank ten shares its stock for $1,000, and accept 
time certificates for the remainder his deposit. Accordingly, before 
the bank reopened, Fitzgerald drew check for $1,000 his deposit 
the bank, with which pay for said stock, and delivered the same 
the bank. The bank was unable deliver the ten shares stock 
that time, there was outstanding all the stock was authorized 
issue. soon the bank obtained some its stock, from old stock- 
holders who did not pay the assessments, which were voluntarily 
made and submitted the majority the stockholders the bank, 
was contemplated that would deliver Fitzgerald certificate 
representing said ten shares stock. After the bank reopened 
May 1929, Fitzgerald requested the bank deliver him his stock 
but was never delivered. January 22, 1931, after this 
stock had been bought Fitzgerald, but before the issuance any 
certificate him, attended stockholders’ meeting the bank and 
participated therein. The stock certificate was not issued until April 
14, 1931, although the bank had procured some its stock, purchas- 
ing from old stockholders, May 30, 1930. does not appear 
why certificate was not sooner issued. certificate was ever actually 
delivered Fitzgerald. The bank again failed and closed its doors 
October 16, 1931, and was taken over the superintendent banks. 
From stub the stock book the bank, appeared that such 
stock had been issued Fitzgerald April 14, 1931, and undetached 
from the stub was stock showing that Fitzgerald was the 
owner and holder ten shares the stock said bank. assess- 
ment per cent. was made the superintendent banks against 
the stockholders said bank. Fitzgerald did not pay the assessment 
made against him, and execution was issued the superintendent 
banks, and levied upon realty belonging Fitzgerald. The 
defendant execution filed affidavit illegality, setting that 
was not stockholder said bank and never had been, and there- 
fore was not liable for the assessment made against him. The plaintiff 
fi. fa. traversed the affidavit illegality, and the defendant joined 
issue. Upon the trial the case substantially the above facts appeared, 
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and the court dismissed the levy, and this judgment the plaintiff 
fi. fa. excepted. 

Yeomans, Atty. Gen., Dave Parker, Asst. Atty. Gen., 
Lawson, Hawkinsville, and Smith Ross, Eastman, for plaintiff 
error. 

Daley, Dublin, and Milner, Eastman, for de- 
fendant error. 


Syllabus Opinion the Court 


SUTTON, J.—1. not necessarily essential that certificate 
stock actually delivered the purchaser thereof order for him 
stockholder the corporation. Accordingly, where 
depositor closed bank, order facilitate the reopening the 
bank, agreed purchase with part his deposit the bank certain 
shares the bank’s stock, and where this was done and the stock 
the bank thereafter issued the purchaser, but was not delivered 
him, and the bank again closed its doors, such person was all intents 
and purposes, under the circumstances, stockholder the bank. 
was too late for the purchaser repudiate the agreement purchase 
the stock, which was performed both the bank and the purchaser, 
except the actual delivery the stock the purchaser, after the 
bank had closed its doors second time, defending the stock assess- 
ment execution issued against him the ground that was not 
stockholder the bank and never had been, for that the certificate 
stock had never been delivered him. See 399, 
495, 501, 502; Thayer Butler, 141 234, Ct. 987, Ed. 
711; Pacifie Nat. Bank Eaton, 141 201, Ct. 984, 335 Ed. 
702; Rosenberg Bennett, Ga. App. 86, 132 119; Gress 
Knight, 135 Ga. 60, 834, (N. 8.) 900; Wilkes 
Knight, 142 Ga. 458, 89. 

(a) between the purchaser the stock and the bank, might 
that the purchaser could set that the stock certificate not having 
been delivered him accordance with the agreement made the 
time was purchased, the bank had breached failed perform its 
agreement with him; however, against the depositors and other 
ereditors the bank, whom the superintendent banks represents 
when takes charge insolvent bank and assesses the stockholders, 
the purchaser the stock, under such agreement, certainly could 
not set the failure the bank deliver him stock certificate for 
the stock purchased him, constituting sufficient defense against 
the levy stock assessment execution issued the superintendent 
banks according law. 

follows that the court below erred dismissing the levy 
this 

Judgment reversed. 
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TRUSTEE LIABLE FOR MAKING POOR 
INVESTMENTS 


Cook’s Trust Estate, Court Chancery Delaware, 171 Atl. 
Rep. 730 


While trustee not liable guarantor investments made 
him, bound, under the penalty personal liability, 
reasonable and prudence and will held liable for 
shrinkage investments made him the bonds realty com- 
pany, secured second mortgage office building, and the 
unsecured bonds utility holding company and corporation 
operating chain restaurants. 

this case, the trustee also invested the unsecured bonds 
railroad appeared, however, that these bonds were 
highly regarded investment authorities the time they were 
purchased and enjoyed most favorable rating. was held that 
the trustee should not surcharged with the amount the shrink- 
age this investment. 


the matter the trust estate Harold Cook, under the last 
will and testament William Cook, deceased, where exceptions 
the first and final account the trustee for Harold Cook, acting 
appointment under the last will and testament William Cook, 
deceased, were filed. 

Exceptions sustained part, and order decreed accordance with 
opinion. 

James Tunnell, Georgetown, for exceptant, Harold Cook. 

Frank Jones, Georgetown, for the trustee. 


THE CHANCELLOR.—The exceptions challenge the propriety 
certain investments made the trustee under the will William 
Cook, deceased. The will did not confer upon the trustee any special 
liberty judgment the management the trust estate. 

Whether trustee has exercised the degree care exacted him 
the duties his office the matter investments and their re- 
tention, question which answered the light contem- 
poraneous circumstances, and not the light subsequent events. 
Taft Smith, 186 Mass. 31, 1031; Brown French, 125 Mass. 
410, Am. Rep. 254; Myers Zetelle, Grat. (Va.) 733. 

trustee not guarantor the investments makes. But 
must observe certain degree care the investment the funds 
his management upon peril being held personally re- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §480. 
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sponsible for any neglect that regard. What degree care ex- 
acted him? The rule duty generally stated be, 
that under duty the beneficiary administering the trust 
exercise such care and skill man ordinary prudence would ex- 
ercise dealing with his own property. 

When this rule which applicable trustee’s duty generally 
given specific application the matter investments, needs, for 
the purposes the instant case, supplemented least two 
observations. 

The first is, that the external standard ‘‘such care and skill 
man ordinary prudence would exercise dealing with his own 
property’’ not the standard would use dealing with his own 
property had only himself consider; his ‘‘duty rather is’’ 
(quoting Lindley, the case Whiteley, Ch. Div. 347, 
355) ‘‘to take such care ordinary prudent man would take 
were minded make investment for the benefit other people for 
whom felt morally bound provide.’’ other words must take 
risks which would not taken ordinary prudent man who 
trustee another person’s property. Buhl’s Estate, 211 Mich. 
124, 178 651, 569; Cornet Cornet, 269 Mo. 298, 
190 333; King Talbot, 76; Hart, 203 Pa. 480, 
364; Allis’ Estate, 191 Wis. 23, 209 945, 210 
remarking upon the degree care and prudence required trustee 
the investment trust funds, very correctly observed 


must always bear mind that dealing with trust funds, 
which were given him guarded and 
invested cautiously, that principal, well interest, may forth- 
the appointed time. While must diligent and pains- 
taking the management the trust estate the average prudent 
man managing his own estate, may not always place the trust 
funds where he, the average prudent man, would place his own funds. 
measuring the duty the trustee with the usual conduct the 
man average prudence the care his own estate, reference 
had the conduct such man making permanent investments 
his savings outside ordinary business risks, rather than his 
taking business chances. There are often good 
business chances which man may invest some his own money 
without danger being called imprudent, whatever the result. But 
will generally that mere business chance prospect, 
however promising, not proper place for trust 


The next observation made is, that the primary object 
attained trustee the matter investing the funds confided 
his control their safety. Citizens’ Nat. Bank Jefferson, Ky. 651, 
Davis Trust Co., 106 Va. 228, 145 588. 
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When the investments here objected were made, there was 
statute applicable investments trustees. Revised Code 1915, 
3875. That section was repealed 1931 and another substituted 
therefor. Del. Laws, 259, The language the statute its 
original well its present form phrased terms permission. 
Being so, trustees are not, they were not, absolutely required 
invest the trust funds the so-called ‘‘legals’’ enumerated the 
statute. The effect such permissive statutes ‘‘that trustees keep 
within the categories investment named the statute, they are 


afforded protection against surcharge due loss which, had they 


stepped outside the authorized classes investment, they might well 
made Wilmington Trust Co. al. Worth al., 
Del. Ch. 314, 167 848, 850. 

The investments which the exceptant objects this case are four 
number. None them falls within any the classes permitted 
the statute. They are judged, therefore, their own merits and 
their fitness trust investments tested the light the gen- 
eral principles above stated without the aid any statutory pre- 

All four the investments were bonds. One was the bonds 
Equitable Office Building, the owner and operator office build- 
ing New York City. was secured second mortgage. The 
other three investments were the bonds utility holding company 
American Water Works Company, the bonds railroad 
known Coast Line, and the bonds company called Childs 
Company, the operator chain restaurants. These three invest- 


ments were unsecured. They were not better point security than 


would debts under hand even the claims simple merchandise 
was suggested the hearing one the witnesses for 
the trustee that inasmuch the Childs Company had covenanted not 
place any mortgage lien upon its properties long any the 
bonds the character purchased the trustee were outstanding, the 
bonds purchased had status equivalent that first mortgage bonds. 
That view completely unacceptable. The bonds themselves were se- 
eured lien upon nothing. The covenant would not have been 
breached the obligor’s issuing other unsecured obligations and in- 
debts other form without limit. Thus, there was neither 
security nor limitation upon the volume obligations which might 
share equally with the bonds question demands upon the re- 
sources the obligor. Such bond coupled with the covenant bears 
resemblance to, and conceivable sense the equivalent of, 
first mortgage bond. 

All the bonds were unsecured, except those Equitable Office Build- 
ing. And those, the security was only second mortgage which 
was junior first mortgage securing prior issue. was not seri- 
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ously contended the hearing that the Equitable Office Building bonds 
were proper for the investment trust funds. 

The bonds the four issues were selected the trustee largely 
upon the recommendation broker. appears that those the 
Childs Company and American Water Works Company were given only 
fourth rating standard investment appraisers, while the Equitable 
Office Building bonds were given sixth rating. opinion that 
the trustee the purchase those bonds did not exercise that degree 
care which ordinary prudent man would have exercised the 
investment funds belonging another. The safety the principal 
which should have been the first consideration was unreasonably ex- 
posed jeopardy. 

the Atlantic Coast Line bonds, while they were without the 
protection security, yet they appear have been highly regarded 
the time they were purchased. They enjoyed the most favorable rating. 
conclusion with respect them that the trustee should not 
taxed with their shrinkage value. 

Evidence was introduced the hearing that the exceptant, the 
beneficiary, knew the investments made the trustee and made 
objection thereto. This was shown, take it, order 
raise estoppel against the beneficiary based consent. That con- 
sent beneficiary, under some circumstances, may protection 
trustee against the consequences breach duty, may con- 
ceded. But before exonerating consent can made out, must appear 
that the cestui que trust knew all the facts, was apprised his legal 
rights, was under disability and acted freely, deliberately and ad- 
visedly with the intention confirming the transaction which knew, 
might ought, with reasonable proper diligence, have known 
impeachable. White Sherman, 186 Ill. 589, 128, 
Am. St. Rep. 132. trustee cannot relieve himself the responsibility 
investment the simple expedient informing the beneficiary 
that the investment had been made. The cestui que trust under 
duty act adviser his trustee. Consent, such foreclose the 
beneficiary from objecting, not evidenced failure complain. 
Silence not affirmation and approval. Life Association Scotland 
Siddel, DeG. 58, Eng. Reprint, 800; Phillipson Gatty, 
Hare, 516, Eng. Reprint, 213. 

Let order prepared light the foregoing. The solicitors 
can doubtless agree upon its terms. course, arriving the sum 
with which the trustee charged, the account being final one, 
the loss the securities herein held objectionable investments will 
abated the extent any increase their quoted values which 
may have the date settlement contrasted with the 
values shown the date the account was stated. 
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LOAN TRUST COMPANY SECURITY 
ITS OWN SHARES 


Steneck Trust Co. Minervini, Court Errors and Appeals New 
Jersey, 172 Atl. Rep. 


New Jersey statute, section the Trust Companies Act, 
providing that trust company shall make any loan security 
its own shares, does not render void note secured such shares, 
prevent the trust company from holding the maker liable. 
The defendant this case gave the plaintiff trust company his 


promissory note payment for shares stock the trust 


pany. The stock certificate was left with the note security. The 
defendant received the dividend check regularly every three months 
from the time the purchase the stock March, 1928, until 
1931 when the bank met with financial reverses. was held that 
the statute referred merely imposed prohibition upon the trust 
company and did not operate render void the defendant’s note. 
The defendant was accordingly liable the note. 


Suit the Trust Company, charge Frank Smith, 
Commissioner Banking and Insurance, under the provisions 
act concerning trust companies, against John Minervini and another. 
From judgment favor the plaintiff, the defendants appeal. 

Affirmed. 

John Sheridan, Union City, for respondent. 

Sylvan Cohen, Hoboken, for appellants. 


CASE, J.—The appeal from judgment the Hudson county 
circuit court entered upon verdict favor the plaintiff directed 
Judge Brown. Defendants appeal, alleging error the direction. 

The Steneck Trust Company, corporation, was organized under 
the provisions act entitled ‘‘An Act concerning trust companies 
(Revision Comp. St. 1910, 5654. After the transac- 
tion sued upon, but before the suit was begun, the commissioner 
banking and insurance had, under the authority that act, taken 
possession the property and business the company. The suit 
for the collection promissory note given the defendants the 
company. admitted that the plaintiff, entitled anything, 
entitled the amount the judgment; namely, $5,185.45. 

said behalf the appellants, however, that the note was 
given for the purchase price certain shares capital stock the 
plaintiff company, that those shares stock were held the bank 
collateral security for the payment the note, and that the jury should 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §750. 
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have been permitted determine the fact thereon because the transac- 
tion, found alleged, was violation section the cited 
statute Comp. St. 1910, 5662, 18), which provides: ‘‘No trust 
company shall make any loan the security the shares its own 
capital stock, nor the purchaser holder any such shares unless 
such security purchase shall necessary prevent loss upon debt 
previously contracted good faith; and stock purchased acquired 
shall within one year from the time its purchase sold disposed 
public private sale; provided, that nothing this section con- 
tained shall apply any loan made before the passage this Act.’’ 

further contended that, the arrangement was, effect, the 
making loan the trust company upon the security its own 
shares, the whole transaction, including the note sued upon, was ipso 
facto void. 

The trial judge considered, first, that the stock was simply being 
withheld from delivery until paid for; and, second, that, there had 
been violation the statute, such violation was noticed only 
the state, and did not constitute defense action the note. 

The evidence would support finding that the trust company did 
make sale certain its own shares the defendant John Minervini, 
and that the note sued upon was payment therefor; that the cer- 
tificate for the shares was duly executed; that instrument, form 
and wording pledge ‘‘as collateral security,’’ was executed 
and delivered John Minervini the trust company, and was held 
the latter together with, and with respect to, the certificate for the 
shares stock; and that officer the bank stated Minervini and 
another that the stock was be, and was being, held the company 
collateral the note. were material—which for reasons fol- 
lowing find was not—to determine the ‘‘collateral’’ aspect the 
stock, the question would have been one fact for the jury. But the 
only force establishing violation the statute depends upon sus- 
taining the further proposition that such violation inherently voided 
the note. 

John Minervini bought the stock. was made out his name, 
became his; and was entered the company’s stock books. All in- 
value was his profit; the earnings were his. received his 
dividend check regularly every three months from the time the pur- 
chase March, 1928, until 1931. Then came reverses. The bank was 
closed; dividends ceased; the stock depreciated value. But defend- 
ants never undertook void the transaction. They claim they did 
not have to, that was void from the beginning; and therein, 
think, they are mistaken. 

The statute contains many commands and prohibitions. some 
these, penalties are attached—the imposition fine, the declara- 
tion misdemeanor high misdemeanor with consequent pun- 
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ishment. Some, including those within section 18, are attended 
specific penalties. But all are subject such general penalization 
shall appear the Commissioner Banking and Insurance that any 
trust company has violated its charter any law this State, 

the commissioner may forthwith take possession the property and 
business such trust company, and section amended 
chapter 171, 1913, 290, Cum. Supp. 3754, 221—23, 
which provides for other action the commissioner shall appear 
that any trust company has violated its charter any law this state 
binding upon it. The grounds upon the commissioner took possession 
the property and business the Steneck Trust Company not 
appear the record, but the very fact the exercise authority 
illustrates the power and the readiness the government interrupt 
and, necessary, terminate banking business that not conducted 
with the law. find, then, that the prohibition at- 
tended form retributive punishment, and has been held that 
such case the statute examined whole find out 
whether the Legislature meant that contract contravention should 
should not void. Runnels, How. (53 79, 
Ed. 901. 

searching for the legislative purpose, find nothing suggest 
that section protect the one who seeks borrow bank stock 
collateral any more than that section benefit the bank attache 
who would obtain concealed loan who would overdraw his account. 
The purpose, believe, protect the depositors and shareholders 
the bank. The fallacy, banking operation, the loaning 
money upon the bank’s own stock collateral and the danger 
the depositor, are apparent. The ill results the practice extend 
the general body stockholders. The protection borrower the 
expense those interests would, seems us, work precisely the 
opposite direction from the purpose the statute. Union National 

There proof that the shares sold Minervini were other than 
theretofore unissued stock which the company had the lawful right 
sell. The company was the banking business; was authorized 
loan upon promissory notes. Section 27, 1920, 50, Cum. 
Supp. 221—6a. Therefore could loan the Minervinis upon their 
promissory note. Had the transaction stopped there, would have 
been legal. The illegality the collateral arises from legislative 
purpose quite separated from any desire relieve the borrower. 

The general rule, stated this court Brooks Cooper, 
Eq. 761, 771, 978, 617, Am. St. Rep. 793, that all 
agreements contravention statutes are void. Our Supreme Court 
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more recently applied the rule Lehigh Valley Railroad Company 
United Lead Company, 102 Law, 545, 290. See, also, 
Harris Runnels, supra. But the rule has been modified fit par- 
ticular cases, especially those arising under the banking laws. Union 
National Bank Matthews, supra, the United States Supreme Court 
held that violation the prohibition the Federal statute against 
the making loans national banks real estate security did not 
void such transaction, and that the offensive act was subject only 
complaint the government. That holding was clarified and sustained 
National Bank Genesee Whitney, 103 99, Ed. 443, 
well Logan County National Bank Townsend, 139 67, 
Ct. 496, Ed. 107, page 111, and Schuyler National 
Bank Gadsden, 191 451, Ct. 129, Ed. 258. The sug- 
gestion Mr. Justice Story Fleckner Bank United States, 
Wheat. 338, Ed. 631, that the violation statutory prohibition 
against certain banking practices would not make forbidden transac- 
tion ipso facto void unless the statute should provide, but would only 
subject the corporation the application governmental remedies, 
was restated Mr. Justice Field and followed the National Bank 
Genessee Case, supra. Thompson Saint Nicholas National Bank, 
146 240, Ct. 66, Ed. 956, 961, applied the same principle 
certifications checks done violation the statute. was said 
First National Bank Xenia Stewart, 107 676, Ct. 
778, 779, Ed. 592, passing upon provision the Federal 
Banking Act [12 USCA 83] that identical with our own section 18, 
that mine): ‘‘While this section terms prohibits banking 
association from making loan upon the security shares its own 
stock, imposes penalty, either upon the bank borrower, 
loan upon such security made. If, therefore, the prohibition can 
urged against the validity the transaction any one the 
government, can only done before the contract executed, while 
the security still subsisting the hands the bank. can then, 
all, invoked restrain defeat the enforcement the security. 
When the contract has been executed, the security sold, and the proceds 
applied the payment the debt, the courts will not interfere with 
the 

The italicized words indicate doubt whether transgression 
against the statute could ever set the borrower against the 
enforcement the prohibited security. The decision does not support 
the contention appellants, whom cited. Moreover, that suit 
was recover damages for the alleged conversion the stock 
the bank. did not into the question the voidness, even 
the voidability, the original debt the promissory note given 
thereon. Utica Insurance Company Scott, Josns. (N. Y.) 


was suggested the court that, although certain security—a 
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promissory note—was statute declared null and void, nevertheless 
the lending money was not declared, and therefore the loan might 
recovered. the instant case controversy waged over the 
ownership, possession, transfer, right the proceeds of, any 
equity in, the capital stock. The suit the note. The subject 
stock arises out the contention that the taking the 
bank collateral voided the note. Young Vough, Eq. 325, 
Chancery decision cited appellants, turns upon fraud and upon 
by-law bearing upon the transfer bank stock. not point, 
also MeCormick Market National Bank, 165 538, Ct. 
Ed. 817, not. The latter case involved the obligation con- 
tract made behalf bank before its incorporation was completed 
and before was authorized transact business. 

conclude that was not the intention the Legislature that 
the taking trust company its own stock collateral should 
vitiate transaction otherwise legal make void initio promis- 
sory note given for valid consideration. The attempted defense was 
not answer plaintiff’s suit. Verdict for the plaintiff was properly 
directed. 

The judgment below will affirmed. 


COLLECTION DRAFT GIVEN PAYMENT 
TAXES 


Haga Grand Forks County, Supreme Court North Dakota, 253 
Rep. 849 


bank draft, given for county taxes, will not constitute pay- 
ment the taxes unless the draft actually collected. 

The fact that the treasurer holds the draft for week 
before presenting it, which time the bank has been closed, im- 
material. The treasurer’s negligence not presenting the check 
promptly cannot charged against the county. (In the ordinary 
case such delay would discharge the debtor from liability, but taxes 
are payable cash.) 

statute authorizing the treasurer receive checks drafts 
payment taxes does not change the situation, especially where 
the statute provides that such instruments shall not constitute pay- 
ment unless they are duly honored and paid. 

Consequently, the taxpayer, whose draft for taxes remained un- 
through the county treasurer’s delay presentment, was 
held still liable for the amount the taxes. The question whether 
the county treasurer might held liable the taxpayer 
was not presented the court for decision. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Syllabus Opinion the Court 


the absence statutory permission, taxes must paid 
money. 

The statute this state (Laws 1929, 244, which permits 
the county treasurer his discretion ‘‘accept bank checks and 
drafts, express and postoffice money orders payment any taxes’’ 
means adopted for the convenience the taxpayer; but the ac- 
ceptance such draft does not amount payment the tax until 
the draft paid, the statute (Laws 1929, 244, amended 
Laws 1931, 277) expressly says the acceptance the draft ‘‘sub- 
ject collection and shall constitute payment the taxes for 
the payment which was tendered only when shall have been 
duly honored and 

Even county treasurer negligent the presentation the 
draft sent for payment taxes, such negligence does not estop the 
from demanding the payment money, the responsibility 
the taxpayer not discharged until the money received the 

Mandamus proceeding Gust Haga against Grand Forks County 
and another. From adverse judgment, plaintiff appeals. 

Affirmed. 

Geo. Bangs and Aaron Jahr, both Grand Forks, for appel- 
lant. 

Arnold, State’s Atty., and Wineman, Asst. State’s Atty., 
both Grand Forks, for respondents. 


BURR, J.—The plaintiff seeks compel the defendant John 
Sandbek, treasurer Grand Forks county, issue him receipt 
showing the payment 1932 taxes. The trial court denied applica- 
tion for mandamus, and plaintiff has appealed. 

February 23, 1933, the plaintiff, order pay his taxes, pur- 
chased from the Northwood State Bank draft the First National 
Bank Grand Forks, for the amount his taxes and other items, 
upon presentation the order the said defendant Sandbek, 
Treasurer the County Grand Forks,’’ and that time the 
Northwood State Bank had deposit the First National Bank 
Grand Forks its credit sufficient funds pay the amount said 
draft. The draft was received the treasurer the next day, but was 
not made ready for deposit ‘‘in the said First National Bank until 
after the Governor this State had issued his Proclamation declar- 
ing bank holiday within the State North Dakota March 
and the President the United States had ‘‘made and issued his 
Proclamation requiring all national banks abstain and refrain from 
all ordinary banking functions and business, including 
the paying checks and drafts 
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admitted the First National Bank Grand Forks did not 
pay the draft. The trial court found that the county treasurer was 
prepared present for payment March 4th when was notified 
the Proclamations, did not present the draft, and that the First 
National Bank has remained closed since far this draft con- 
cerned; that the time this draft was received the county treasurer’s 
office was swamped with mail containing drafts for taxes; that was 
necessary for him compare the checks and drafts with his books 
ascertain the correct amount and correct description the property; 
and that usually took about month after the day March 
attend such business when the checks and drafts are received during 
the last few days February. 

The appellant alleges error the part the court making such 
findings but the law involved does not require any analysis the testi- 
mony. the plaintiff paid his taxes the county treasurer, 
entitled his tax receipt; there being question the sufficiency 
the amount tendered means the draft. 

The ordinary rule that taxes must paid lawful money 
the United States, and the absence statute the contrary, the 
treasurer cannot bind the county the acceptance any other me- 
dium. State Mutual Life Ins. Co., 175 Ind. 59, 213, 
390, (2d) 241. accepts draft does the taxpayer’s 
risk. Until the money received the county the taxes are not paid. 
Scheafer McFarland, 605, 207 982. The taxpayer 
charged with knowledge this requirement. Weidler al. Ari- 
zona Power Co. al., supra. 

The fact that the treasurer received and retained the draft for some 
time does not estop the county from insisting the payment taxes 
money. The public not bound accept anything except money. 
check not payment tax until the check paid, even re- 
ceived the collector payment, and even the collector neglects 
present for several days that the bank which the draft 
drawn becomes insolvent. See Skinner Mitchell, 108 Kan. 861, 197 
569; Moore Auditor General, 122 Mich. 599, 561; 

This rule pertains even though the draft never presented. See 
Houghton al. Boston al., 159 Mass. 138, 93. Negligence 
the county treasurer failing present check not chargeable 
the county. fact the agent the taxpayer this respect. 
Morgan Gilbert al., 207 Iowa, 725, 223 483. The forward- 
ing bank check taxpayer does not ‘‘relieve him liability 
the property from lien for taxes until the represented 
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such check actually the hands the county Haynie 
Bryant Parker, 117 Okl. 138, 245 612, 614. 

But appellant, while recognizing the generality this rule, says 
our statutes have varied it. admits the rule stated and says: ‘‘The 
reason for the rule that the treasurer collector, public officer 
his duties are prescribed law; under the law has authority 
accept anything other than money; the law known the tax- 
payer, well the collector, hence the check draft mere means 
adopted the parties for their convenience accomplish the transfer 
the money and until such transfer actually accomplished the tax 
not but urges the Legislature has final and complete control 
the tax payment medium, and our Legislature, means chapter 
244 the Session Laws 1929, has provided for the payment taxes 
check, draft money order. 

This statute, section provides that: ‘‘The county treasurer and 
other officials charged with the duty collecting public moneys may 
their discretion accept bank checks and drafts, express and postoffice 
orders payment any tax, assessment, fee license.’’ 

Section said: ‘‘The acceptance, however, any check, draft 
money order shall subject collection, and shall constitute pay- 
ment the for the payment whch was tendered only 
when shall have been duly honored and 

This section was carried into chapter 277 the Session Laws 
1931 and amended it, adding: 


due presentment, any check, draft, money order ac- 
shall for any reason not honored paid, any record pay- 
ment redemption that may have been made any official record 
the acceptance such check, draft money order, shall 
and the tax, assessment, fee license shall stand 
charge and lien just though credit had been given payment 
attempted. For the purpose making certain such cancellaton the 
officer accepting any check, draft money order shall make whatever 
memoranda may necessary enable him make the proper can- 
upon the return, any check, draft money order, that 
has not been paid. 

payment taxes the County Treasurer check, draft 
money order, the Treasurer shall note the tax receipt the method 
manner payment whether cash check, draft, money order 
and like notation shall made the tax list, provided that case 
redemption the notation method manner payment shall 
made the Auditor’s tax sale record.’’ 


Plaintiff says these statutes authorize treasurer accept draft 
and that the county subject the same rules regarding due presenta- 
tion the draft any recipient private capacity. 

not construe the statutes. The legislative action evi- 
dently based upon the general knowledge that business transacted 
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taxpayer permit him tender his taxes this manner; that 
embarrassing tax collector required always insist upon 
money, and therefore may accommodate the taxpayer taking his 
check draft and cashing it; but the rights the county and the state 
are safeguarded the provision that the taxes are not paid until the 
money received. 

said the Supreme Court Oklahoma Labrier Leedy, 
104 Okl. 54, 230 253: statute not satisfied merely pay- 
ment under such circumstances would constitute valid payment 
and discharge the taxpayer from liability, the transaction had 
curred between private The Oklahoma statute (Comp. 
St. 1921, 9651) authorized taxes ‘‘be paid the county treasurer 
either the lawful currency check draft upon bank therein 
stated, postoffice express order,’’ but specifically provided that 
tax receipt should not issued ‘‘for any taxes except those paid 
lawful money, until the check, draft, postoffice express order has 
been actually paid The Oklahoma statute makes further pro- 
vision for the cancellation any tax receipt already issued when the 
draft appears worthless. The court holds that such 
statute was enacted ‘‘for the personal convenience the taxpayer only, 
and assumes the risk negligence the part agents the tax 


collecting and forwarding the proceeds such check the 
tax collector.’’ 


The plaintiff, while admitting the general rule, states that the im- 
port the legislation set forth the session laws quoted render 
the transaction between the county treasurer and the taxpayer subject 
the same rules regarding the presentation checks and drafts 
private transactions and therefore the rule laid down the authorities 
cited does not apply. cites People rel. Smith Woods, 
354 224, 188 369, the effect that such draft conditional 
payment, and the analysis Illinois cases made therein; but the 
decision cited definite the point that even negligence the treas- 
urer present the check time does not estop the state from demand- 
ing payment legal tender, despite the reasoning the dissenting 
opinion Justice Herrick. 

Our Legislature did not intend make the acceptance check 
draft payment taxes such ease this; fact, the statute 
shows the intent restrict the effective use such media cases 
collection only. Nor did intend that the question payment 
nonpayment should depend upon the activity negligence the treas- 
urer presenting the check draft. effect made the treasurer 
the agent the taxpayer presenting the check draft, the legis- 
lation was for the accommodation the taxpayer. The rule that taxes 
must paid cash still abides this jurisdiction. 
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are not compelled determine whether, under the circumstances 
this the county treasurer personally liable taxpayer be- 
cause his failure present the draft for payment. That matter 
between the taxpayer and the treasurer personally. 

The plaintiff having shown clear ministerial duty enforced, 
the trial court was correct refusing issue the writ. 

The judgment affirmed. 


LOSS GUARDIANSHIP FUNDS THROUGH 
FAILURE BANK 


Gross Butler, Court Appeals Georgia, 173 Rep. 866 


guardian, who deposits guardianship funds, subject his 
withdrawal demand, bank solvent reputation, the guardian 
having reason believe that the bank insolvent, will not 
personally liable for any loss which subsequently sustained 
result the failure the bank. 


Suit Butler, next friend, ete., against Gross and 
another. Judgment for plaintiff, and defendants bring error. 

Reversed. 

Russell, Popper Weaver, Macon, for parties interest not 
parties record. 

Gross and Harris, both Sandersville, John Adams, 
Washington, C., and John Dunaway and Bryan, Middlebrooks 
Carter, all Atlanta, for plaintiffs error. 

New, Dublin, and Butler, Atlanta, for defendant 
error. 


Syllabus Opinion the Court. 


STEPHENS, J.—1. foreign fidelity insurance company may 
sued any county this state which has agent place 
doing business; and the principal guardian’s bond for which the 
company surety, although living another county, may sued 
jointly with the surety any county which jurisdiction over the 
surety may obtained. Life Association Gammon, 119 Ga. 
271, 100; Morris George, Ga. App. 413, 1116; 
Civ. Code 1910 2563, 2553. 


similar decisions see Banking Law Journal Digest (Fourth 
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suit against guardian and the surety upon his bond, 
recover the loss alleged have been sustained the alleged negligence 
the guardian depositing funds his wards insolvent bank, 
and for depositng the funds bank which had financial in- 
terest, the fact that the defendant guardian may have acted guardian 
for more than five wards and the fact that officials the bank had, 
since the filing the suit, been tried and convicted violation 
the laws regulating the conduct banks, are irrelevant and immaterial 
tending show liability the guardian respect his handling 
the wards’ funds placing them the bank, and the fact that the 
guardian, when deposited the wards’ funds the bank and while 
they remained the bank, was legal advisor and attorney for stock- 
holders the bank, does not show that his personal and financial in- 
terest conflicted with his duty his wards. Allegations these 
facts the petition should have been stricken demurrer. 

funds his custody and and which are subject his with- 
drawal demand, does not constitute investment the funds 
which can made only order court. Whatever duty may 
rest upon guardian invest the funds his ward securities such 
may legally authorized invest them in, not insurer 
the safety the funds his hands, and not liable for their loss, 
where, handling the funds, has acted good faith and the 
exercise the care and diligence required ordinarily prudent 
man. Where the guardian has, his fiduciary capacity, deposited the 
funds, subject withdrawal him any time, bank solvent 
reputation and which has reason believe insolvent and the 
funds, through fault his, are lost the insolvency the bank, 
has thereby exercised the care and diligence required him 
the handling the funds, and liable for their loss. There 
nothing the contrary the act approved August 1929 (Ga. 
1929, 248), authorizing the appointment guardians for moneys 
which come their wards from the United States Veterans’ Bureau, 
which provides that guardians provided for under that act (section 
shall invest the funds their wards ‘‘in such securities, which 
the guardian has interest, provided law for general guardians 

suit recover guardian and the surety his bond, 
funds belonging plaintiffs, which had come into the guardian’s 
possession from the United States Veterans’ Bureau, money belong- 
ing the plantiffs beneficiaries United States war veteran, and 
which, was alleged, had become lost because the defendant guardian 
had invested them without authority court required law 
and placed them beyond his reach control lending them bank 
which the time knew was insolvent and without taking security 
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had financial interest, and from which attorney received 
salary and compensation, that the defendant the time was guardian 
more than five wards violation the provision the Act 
1929, pp. 248, 251, and where appeared from the evidence that 
the defendant guardian aforesaid had from time time received 
money small installments belonging each ward and deposited 
same his fiduciary capacity and subject his control and with- 
drawal him any time, bank which was afterwards lost 
reason the bank’s insolvency, that these deposits had continued 
for over period ten years and that the time when the bank 
suspended operations reason its insolvency, the amount their 
eredit, and which the amount sued for, was less than $900, that the 
bank had the reputation being perfectly solvent, and that the de- 
fendant, the date when the bank suspended operations, had 
reason believe that the bank was not perfectly solvent, that the de- 
fendant had official connection with the bank but did act 
attorney under retainer fee advise the bank about drawing legal 
papers and represented them making some collections, that knew 
nothing the internal affairs the bank, that none his relatives 
were stockholders the bank, that children his had money the 
bank the time the bank suspended operations, and the time 
owed the bank money for which the bank had security, and although 
did not appear that received any order court for turning his 
wards’ funds over the bank, the evidence authorizes, does not 
demand, the inference and the finding matter law that the 
defendant deposited the wards’ funds the bank his fiduciary 
capacity temporary deposit and where they could immediately 
withdrawn any time, and doing made investment the 
funds which required order court, and that exercised the le- 
gally required degree prudence and care handling his wards’ 
funds, and was not negligent, and not liable account therefor. 

The fact that upon the trial case was 
counsel for both sides open court that ‘‘there was only legal ques- 
tion involved and that the court should direct verdict for one side 
the other’’ does not amount consent both parties that the 
ease should disposed direction verdict the court for 
one side the other. See Broadhurst Hill, Ga. 833 (7), 841 
(7), 422; Riley Co. London Guaranty Accident Co., 
Ga. App. 686 (2), 109 676. 

The petition was good against the general demurrers, and con- 
tained allegations showing jurisdiction the court over both defend- 
ants, and, except indicated, was good against the special demurrers. 

verdict for the defendant was authorized, and the court erred 
directing verdict for the plaintiffs. 

Judgment reversed. 


~ 
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PURCHASE NOTE GIVEN VIOLATION 
BLUE SKY LAW 


Tallahatchie Home Bank Aldridge, Supreme Court Mississippi, 
153 So. Rep. 818 


bank which purchases from corporation, for value good 
faith and before maturity, note which the maker gave the cor- 
poration pay for shares the corporation’s stock, will allowed 
enforce against the maker even though the note was given 
pay for shares stock the corporation and the corporation had 
not complied with the Blue Sky Law. 

this case, appeared that the president the bank was the 
person who sold the note question the loan committee the 
bank. was held that the fact that the president had notice 
the origin the note did not put the bank upon notice. The rule 
that where any officer corporation deals adversely with the 
corporation any transaction, notice such officer not notice 
the corporation. was accordingly held that the bank could re- 
cover the note. 


Suit the Tallahatchie Home Bank against Aldridge. Judg- 
ment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Breland and Denman Breland, all Sumner, and 
Knox, Winona, for appellant. 

Rowe, Winona, for appellee. 


ETHRIDGE, J.—The Tallahatchie Home Bank filed suit against 


the appellee, Aldridge, one series five notes given 
Aldridge the Keystone Cotton Oil Company, nonresident cor- 
poration, for stock said corporation. The Keystone Cotton Oil Com- 
pany Tennessee corporation, but was operating cotton oil mill 
Mississippi. The notes were payable bearer, and the stock was 
attached the notes when given collateral security therefor. 

The declaration alleged that the Tallahatchie Home Bank was the 
purchaser, for value, without notice, prior the maturity the 
notes. 

The defense was that the notes were given for the stock cor- 
poration which had not complied with the Blue Sky Law this state, 
which transaction was not permissible under the laws this state. 
was alleged that was the understanding, when the stock was pur- 
chased, that the buyer thereof would never called upon pay the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§588, 1052. 
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notes, but that the notes would paid from the dividends upon the 
stock. 

appears from the evidence Franklin, witness employed 
the Keystone Cotton Oil Company sell its stock, that the scheme 
was interest the gin owners buying the stock, and that out the 
profit crushing the seed the stock would paid for; and that was 
authorized one Hardy, one the principal stockholders the Key- 
stone Cotton Oil Company, present this scheme the gin owners 
induce them buy the stock. 

There was nothing the notes show that they were given for the 
purchase stock, they being ordinary commercial bearer notes, but 
the stock was attached the notes collateral. 

also appears from the record that the charter the corporation 
was amended, and the amendment shows that Ned Rice, president 
the Tallahatchie Home Bank, was incorporator, having signed 
the amendment. Rice denied, stating that, although his name 
appears typewriting the certified copy, not, fact, officer 
director the company. 

The representations Franklin were shown authorized 
made Hardy and show that was expected that the dividends from 
the cotton oil company would sufficient pay for the stock the 
course five years, and that one note for one-fifth the value 
the stock was payable for each the five years covered the series 
notes. also shown that the dividends for the first year were almost 
sufficient pay the note for that year. 

Aldridge paid the first three notes. The fourth note was sued 
Ned Rice, owner, who assigned the Charleston Bank be- 
fore maturity, and, when became due, Rice, indorser, paid and 
brought suit upon it. 

shown the testimony Ned Rice and Womble, 
one committee the bank purchase the note Rice, that 
the note involved the case bar the fifth note; that the bank 
had notice that the note was given for the purchase stock, being 
purchaser before maturity, for value, without any notice. Rice testi- 
fied that bought $12,500 worth stock, including the notes given 
Aldridge, and (Rice) knew personally that the notes were given 
for stock the Keystone Cotton Oil Company. 

Aldridge attempted show that Rice, president the bank, had 
notice that the notes were given for stock the corporation, and con- 
tends that the notice Rice given telephone conversation, disclos- 
ing the representations Franklin, was prior the date the note was 
assigned the bank. 

have carefully examined this evidence, and not think 


there sufficient proof show that notice was ever 


the bank. does not appear the conversation which Aldridge 
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testified that the bank was the owner the notes that time, ever 
had any knowledge the fact that the notes were given for stock. 

appears that Rice brought suit the fourth note, and that suit 
was pending the court, and the issues had been made up, 
and was tried the March, 1930, term the court; 
that Aldridge had conversation with Knox, attorney for Rice, 
which Aldridge suggested that there was another note and that the 
that Knox stated did not know there was another note, but that 
would look into it. The April term the Montgomery county circuit 
was pretermitted, and Aldridge claims that, after received 
notice that court had been pretermitted, had another conversation 
with Knox which stated that had received the other note, 
which conversation was some days after the maturity the note here 

further appears from the testimony Aldridge that there was 
some kind understanding that the declaration filed Rice would 
amended, but this was not done; separate suit being filed the 
appellant here. 

This evidence does not tend show, our opinion, that Rice held 
the present note, and does not contradict the evidence Womble and 
Rice that the bank was the purchaser, for value, without notice, before 
maturity. 

However, for the fifth note upon which suit was entered the 
name the Tallahatchie Home Bank, new note was given, payable 
future date. 


The court submitted the question the jury, which found for 


defendant, Aldridge. 

the time the new note was given the case Riddell Talla- 
hatchie Home Bank, 160 Miss. 141, So. 128, had been decided. 
Therein held that purchaser, good faith, notes, before ma- 
turity, without notice, was protected the Negotiable Instruments 
Law, although they were given for the purchase stock corpora- 
tion which had not complied with the Blue Sky Law Mississippi. 
That case involved note given Riddell for stock the Keystone 
Cotton Oil Company, which note was purchased the bank without 
notice, before maturity. think that case controlling here. The 
loan committee the bank purchased the note involved the case 
bar, said committee being composed Womble, Anderson, 
and Jake Weinstein, and the notes were sold the bank Ned 
Rice, president the bank, who did not give notice the bank 
what the security the notes was, that they were for the purchase 
stock. 

have held several cases that, where the president other 
officer corporation deals adversely with the corporation any 
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transaction, notice the president not notice the corporation 
whatever the corporation may be. See the cases Cooper Robert- 
son Co., 117 Miss. 108, So. 953; Riddell Tallahatchie Home 
Bank, supra; First National Bank Leeton Bro., 131 Miss. 
324, So. 445, 448; Scott County Milling Co. Powers, 112 Miss. 
789, So. 792. See, also, National Bank Feeney, 550, 
pp. 382, 430-432. 

not think there was sufficient evidence show that the bank 
purchased the notes with notice, overturn the evidence Ned 
Rice and Womble. are further the opinion that the giving 
new note, under the circumstances shown this record, constituted 
sufficient consideration, and would support the plaintiff’s right 
action this case. 

must remembered that the issues were made up. There was 
genuine controversy, and, least, doubtful case for the defendant 
the suit then pending the original note filed. Where party has 
full knowledge all defenses note, and executes new note pay- 
able future date, then waives all his defenses and becomes ob- 
ligated pay the new note. Colt Co. Kelly, 142 Miss. 617, 107 
So. 757; Brewer Auto. Sales Co., 147 Miss. 603, 111 So. 578; 
Colt Co. Speight (Miss.) 120 So. 216; Memphis Music 
Co. Chadwick, 164 Miss. 635, 146 So. See, also, 858, 
and Parsons Lbr. Mfg. Co. Farrior, 225 Ala. 61, 141 So. 
696. 

are therefore the opinion that the court below erred sub- 
mitting this case jury, but should have granted peremptory in- 
struction for the plaintiff. The judgment will reversed and judg- 
ment entered here for the plaintiff for the amount the notes, with 
interest and attorney’s fees shown the face thereof. 

Reversed and rendered. 


COMPUTING INTEREST 360 DAY BASIS 


Cox Timlake, Supreme Court Mississippi, 153 So. Rep. 794 


The fact that interest note, bearing interest the highest 
legal rate, computed the basis 360 days the year, does 
not make the note usurious. 

There conflict opinion this point, some the decisions 
holding that this method computation will render usurious note 
bearing interest the highest legal rate. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1471. 
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Bill Mrs. Clara Cox and others against Nelson Timlake. From 
decree, complainants appeal, and defendant cross-appeals. 

Reversed, and decree rendered for defendant. 

Worsham, Corinth, for appellants. 

Sweat, Corinth, for appellee. 


SMITH, appeal from decree dissolving pre- 
liminary injunction and declining award the complainants the relief 
prayed for. The appellants are the complainants, and the appellee 
the defendant the court below, and they will hereinafter styled. 

The bill alleges, substance, that one the complainants executed 
deed trust property owned him the First National Bank 
Corinth, Miss., secure certain promissory notes thereunder given 
him the bank, which notes were renewed maturity over period 
several years; that the last renewals thereof came into the possession 
and ownership the defendant, and the trustee the deed trust, 
the request the defendant, was proceeding foreclose for non- 
payment the notes secured it; and-that the notes are tainted with 
usury. The prayer the bill that the notes purged the al- 
leged usury and that the foreclosure the deed trust enjoined 
until this has been done. 

The usury alleged have arisen under the following state 
facts: The notes their face were due ninety days after date; but 
the complainants say that they were fact not due and payable, 
for the reason that, when the first notes were executed, the bank agreed, 
but not writing, that they would become due and payable and 
when the complainants desired. The notes bore interest the rate 
per cent. per annum from date, the highest rate allowed section 
1946, Code 1930. When they were renewed, the accrued interest thereon 
was paid, and, this interest, year was treated com- 
posed 360 days. 

The parol agreement when the notes were due and payable 
was excluded the court; and error was committed doing 
under the rule which prohibits the adding varying written 
agreement prior contemporaneous oral agreements relating thereto. 

Computing interest the theory that year consists 360 days 
would present more serious question were not for the case 
Planters’ Bank Snodgrass, How. 573, wherein was expressly held 
that the proper way compute interest for fractional parts year 
under the then statute which now apears section 1946, Code 1930, 
treat the year being composed 360 days. That decision 
accordance with the great weight authority; and, the statute has 
been several times re-enacted since that decision was rendered, con- 


trolling here. 


The bill complaint did not pray for the sale the property mort- 
gaged, but only for the purging the notes usury. cross-bill 


c 
q 4 


688 THE BANKING LAW JOURNAL 


was filed the defendant. its decree the court below, after dis- 
solving the injunction and awarding damages therefor, retained juris- 
diction the case ‘‘for the purpose passing and approving 
disapproving, the court may find proper, the sale the said prop- 
erty, and when made the trustee the trust deed, and the said 
Meeks, trustee, one the defendants, hereby ordered and di- 
rected report said sale, and when made, this court for con- 
firmation, vacation, five days’ notice complainants, their at- 
torney record, the time and place hearing said motion for 
Reversed, and decree for appellee. 


CHECK DELIVERED BANK FOR PURCHASE 
BONDS 


Marshall Bank Beaufort, Supreme Court North Carolina, 174 
Rep. 314 


depositor drew check his bank and delivered the 
bank with instructions purchase certain bonds, being agreed 
that the check would not charged against the dpositor’s account 
until the bonds had been delivered him. The bonds were never 
delivered the depositor although the bank for them 
repeatedly. The bank failed some two and half years after the 
check was given. was held that the relationship bank and de- 
positor continued and that the depositor was not entitled prefer- 
over other depositors creditors. 


Action Marshall against the Bank Beaufort, 
Taylor, Liquidating Agent, and others. From adverse judgment, 
plaintiff appeals. 

Affirmed. 

The plaintiff brought suit declare his claim $8,000 against 
the Bank Beaufort first lien preference the assets the 
bank. The parties waived trial jury and agreed that the court 
should find the facts, which found are set out the judgment 

April 1929, and theretofore and thereafter until the 15th 
September, 1931, the Bank Beaufort was banking corporation 
Beaufort, C., and Hornaday was all times its cashier. 

the 6th day April, 1929, plaintiff had deposit said 
bank more than $8,000 and said date drew his for $8,000 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
§141. 
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said savings account words and figures, viz.: ‘Beaufort, C., 
1929. No. Savings Department The Bank Beaufort, 66— 
183. Pay the order The Bank Beaufort Thousand 
Dollars—Bonds North Carolina, Marshall; and delivered said 
check Hornaday, cashier, for the purchase $8,000 worth tax 
free bonds the State North And said time said 
delivered said plaintiff receipt words and figures fol- 
lows: ‘The Bank Beaufort, Beaufort, April 1929. Re- 
Marshall check for Eight Thousand Dollars Sav- 
ings Account for investment tax free bonds the State North 
Carolina. The bonds delivered him upon demand and the 
surrender this receipt and record the check for $8,000 en- 
tered his book only when the bonds are delivered. The Bank 
Beaufort, Hornaday, receipt plaintiff still 
holds; copy said receipt attached said check came into the hands 
the liquidating agent said Bank. 

Plaintiff, from time time, made deposits and drew his said 
account, but time during period was the balance less than $8,200. 

After the 6th day April, 1929, the plaintiff called the Bank 
and asked that the North Carolina bonds gotten and delivered 
him, but was advised that delivery was not then convenient; and there- 
after plaintiff repeatedly called the said Bank for said bonds, but 
was repeatedly advised the cashier that delivery was not 
and the said bonds were not delivered. 

Said Bank became insolvent and after September 15, 1931, 
and thereafter plaintiff called the Bank requesting the bonds 
delivered, but was advised that there were bonds the Bank be- 
longing him but there was savings account the sum $8,000; 
and being ignorant the law and being advised the liquidating 
agent file claim did file claim for his deposit, intending file 
claim for the $8,000 North Carolina bonds. 

The check for the $8,000, dated April 1929, has never been 
charged plaintiff nor entered his savings book. The books the 
Bank show savings deposit credit closing, 


Upon the foregoing facts the court adjudged that the plaintiff 
not entitled preference the distribution the assets the 
bank, but only general claim like manner with other 
The plaintiff excepted and appealed. 

Hill, Beaufort, and Guion, New Bern, for 
appellant. 

Julius Beaufort, for appellees. 


ADAMS, J.—The controversy must determined upon the facts 
found the court, which are less conclusive than the verdict 
jury. When the plaintiff delivered his check for $8,000 the cashier 
for the purchase state bonds, the bank gave the plaintiff receipt 
which was stipulated that the bonds should delivered him 
upon demand and upon his surrender the receipt, and that record 
the check should entered his book only when the bonds were 
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placed his hands. The parties evidently contemplated change 
the relation previously existing between them until the bonds were 
turned over the plaintiff. The simple relation debtor and creditor 
does not constitute preference. Williams Hood, Commissioner, 204 
140, 167 574. There finding that the plaintiff actually 
withdrew any funds from the savings department and then gave them 
the bank under specific agreement that the money was used 
purchasing the bonds. Blakey Brinson, 286 254, Ct. 
516, Ed. 1089, 1288. Indeed, the findings fact 
set out the judgment are wanting about all the indicia which 
trust deposit deposit for purpose usually estab- 
lished. Parker Trust Co., 202 230, 162 564. According 
all the recent decisions this court dealing with the subject, the 
judgment should affirmed. Dupree Harrell, 205 595, 172 
561; First Citizens’ Nat. Bank Corporation Commission, 
201 381, 160 360. 
Affirmed. 


PLEDGE NATIONAL BANK SECURE 
DEPOSITS 


Griffin Royall, Circuit Court Appeals, Rep. (2d) 
103 


national bank has power pledge its assets secure de- 
posits made the bank the receiver State bank appointed 
State court. 

National banks are authorized statute (12 Code 90) 
give security for public deposits the same kind State banks 
the State where the national bank located are authorized 
give. deposit receiver State bank, however, private 
and not public deposit. 

National banks are also authorized statute (12 Code 
190) give security for deposits receivers insolvent national 
banks. This statute, obviously, does not cover deposit re- 
ceiver State bank. 


Action Sam Royall, receiver the Bank Florence, 
against Charles Griffin, receiver the First National Bank 
Florence. From judgment for plaintiff, defendant appeals. 

Reversed. 

Ernest Ellerbe, Florence, (Ellerbe Rose, Florence, 
C., the brief), for appellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 


OO 
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Florence, C., the brief), for appellee. 


PARKER, J.—This appeal the receiver the failed 
First National Bank Florence, C., from decree sustaining 
pledge assets made that bank secure deposit the receiver 
the failed Bank Florence. 1928 the Bank Florence failed, 
and the plaintiff Royall was appointed the court common pleas 
Florence county take charge its affairs. deposited funds 
which came into his hands receiver the First National Bank 
Florence, and March 10, 1930, had deposit his that 
bank the sum $6,174.14. that date the First National Bank, 
which was then solvent, pledged him security for the repayment 
the funds deposited certain bonds par value $28,000. 
November 18, 1931, when the deposit had fallen $3,361.61, per- 
mitted the bank sell these bonds and accepted security lieu 
thereof the pledge note the Florence School District the 
sum $5,000. January 1932, defendant Griffin was appointed 
receiver the First National Bank, which that time was indebted 
account the deposit plaintiff the sum $3,432.22, plaintiff 
holding security therefor the $5,000 note the Florence School 
District. This proceeding was instituted determine the rights 
plaintiff with respect this note; and judgment was entered therein 
upholding the validity the pledge and sustaining the rights plain- 
tiff thereunder. 

view the decisions the Supreme Court Texas Pacific 
Marion Sneeden (U. Ct. 421, Ed. both which 
were handed down after the decision rendered the learned judge 
below, think that the judgment must reversed. Those decisions 
definitely establish that national bank without power pledge 
its assets secure private deposit and that, except certain fed- 
eral funds covered specific statutes, has power make such pledge 
secure deposits public funds only allowed the Act June 
25, 1930, 604, Stat. 809 (12 USCA 90) and the extent per- 
mitted that act. That act provides: ‘‘Any association may, upon 
the deposit with public money State any political sub- 
division thereof, give security for the safe-keeping and prompt payment 
the money deposited, the same kind authorized the 
law the State which such association located the case other 
banking institutions the State.’’ 

Clearly, the deposit the receiver the state bank was not the 
deposit ‘‘public money State any political subdivision there- 
vate funds. See note opinion the case Texas Pac. Co. 
Pottorff, Ct. page 419, Ed. The pledge question, 
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then, condemned the general rule laid down the Supreme 
Court; and cannot brought within the exception created the 
statute 1930. 
And there nothing the Act May 15, 1916, 121, Stat. 121 
(12 USCA which supports the pledge. That act authorizes de- 
posits receivers insolvent national banks government de- 
positaries, state national banks, and requires the depositary 
bank deposit United States bonds other satisfactory securities with 
the Treasurer the United States for the safe-keeping and prompt 
payment the money deposited. The implied power conferred 
national banks this act pledge their assets manifestly limited 
the which deposit made receivers national banks 
and pledge made the Treasurer the United States required 
the act. Deposits made other receivers are not embraced 
either its language spirit. 
For the reasons stated, the ‘judgment the court below will 
reversed. 
Reversed. 


FAILURE BANK ACTING EXECUTOR 


Barnett Kumler, Appellate Court Indiana, 190 No. Rep. 364 


Upon the failure bank acting executor under will, the 
funds the estate the hands the bank, far they have 
augmented the assets the bank, constitute preferred claim. 


Proceedings Joseph Barnett, administrator bonis non 
the estate Catherine Murray, deceased, against Harley Kumler, 
receiver the First State Bank Kewanna, establish preferred 
claim against the assets the closed bank. From judgment allowing 
the claim general claim, the plaintiff appeals. 

Reversed, with instructions. 

Buchanan and Hiram Miller, both Rochester, for ap- 
pellant. 


Campbell and Chas. Emmons, both Rochester, for ap- 
pellee. 


WOOD, J.—The facts were all stipulated this case. From 
them appears that Catherine Murray departed this life testate, 
Fulton county, Ind., June 1929. her will she appointed the 
First State Bank Kewanna, Ind., executor her estate. This 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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will was duly admitted probate the Fulton court June 
11, 1929, and the bank represented Sibert, its president, 
qualified and entered upon the performance its duties executor 
the same date. The bank continued act that capacity until 
January 25, 1930, when was closed the State Banking Commis- 
sioner, because its insolvent condition. June 29, 1929, the bank 
filed inventory and appraisement the personal estate the testa- 
trix showing the total amount thereof $15,556.21. Included 
this inventory and appraisement were certificates deposit issued 
the decedent the bank during her lifetime amounting the sum 
$5,580.66, also balance shown her passbook issued 
her the bank during her lifetime, amounting $2,753.52. the 
same day that the inventory and appraisement were filed the Fulton 
court, the First State Bank, executor, withdrew the sum 
$1,865.22 from the American National Bank Kewanna, which sum 
was evidenced certificates deposit issued that bank the 
decedent during her lifetime; said executor also sold United States 
bonds for which received the sum $671.83. The executor bank 
then opened account its own bank the name Catherine 
Murray Estate,’’ gave this account credit for the last two sums afore- 
said, amounting $2,537.05. This cash was deposited and com- 
mingled with the general funds the bank. The appellee, receiver 
said bank, made report the court the administration said 
decedent’s estate the bank, the financial portion which was taken 
from the records kept the bank. These records disclosed that from 
June 29, 1929, January 25, 1930, the bank executor the 
Catherine Murray estate received and charged itself such executor 
with the sum $7,002.53 cash. From that amount paid out 
the administration the estate the sum $2,048.43, leaving balance 
the checking account the Catherine Murray estate January 25, 
1930, when the bank was closed, $4,954.10. This cash when received 
the bank executor was not kept separate and apart from, but was 
deposited and commingled with the general funds the bank, and 
augmented the assets the bank amount equal thereto. addi- 
tion this item the report showed that the bank executor had 
its possession the certificates deposit which had issued the 
decedent during her lifetime heretofore stated, which, together with 
the interest thereon, were all unpaid. was also chargeable with four 
other small items amounting the aggregate the sum $183.24. 
which will not necessary give further attention this 
opinion. 

Pursuant order court duly made and entered the 
Catherine Murray estate, the appellant, administrator bonis non 


her estate, filed claim the matter the receivership the First 


State Bank, asking that the checking account the credit said 


& 
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estate, the certificates deposit, and the items amounting $183.24, 
all which, the evidence thereof, had been surrendered him 
such administrator the successor said bank executor, allowed 
and ordered paid preferred claims out the assets said bank 
preference general creditors. This claim was heard the court, 
allowed the sum $12,347.41 and ordered paid general claim. 
January 25, 1930, when the First State Bank closed, had 
hand and its vaults cash the sum $2,198.39 and cash items 
amounting the sum $341.75, making total $2,540.14. This 
was the smallest amount cash hand and the vaults the bank 
any time from June 1929, January 25, 1930, when the bank 
was closed. This cash and the cash items all passed into the possession 
appellee receiver. portion the funds deposited the bank 
Catherine Murray during her lifetime, nor any portion received 
the bank after assumed the duties executor her estate was traced 
into any specific items property assets the bank, which passed 
into the possession appellee receiver. 

The appellant filed motion for new trial, the only causes alleged 
therefor and requiring our consideration being that the finding the 
court not sustained sufficient evidence and that the finding the 
court contrary law. The motion was overruled. Appellant ap- 
peals, assigning the only error for reversal the overruling his 
motion for new trial. 

are first met the contention appellee that appellant’s claim 
was drawn and tried upon the theory debtor and only, and 
not upon the theory preferred claim. From examination the 
record, clearly manifest that the paramount question before the 
trial court was whether the claim should allowed and ordered paid 
preferred claim. The record does not sustain appellee’s conten- 
tion. fact, his brief, appellee says: ‘‘It also agreed that the 
sole question before the court whether not said claim 

When the First State Bank Kewanna qualified executor and 
took possession the assets the estate Catherine Murray, de- 
ceased, thereby established the relation between itself and the estate 
trustee and cestui que trust, and held all the assets which thus 
received, trustee, trust, burdened with all the duties and respon- 
sibilities created such relationship. Under the facts this case, 
the relation debtor and creditor did not arise between the bank 
bank and the bank executor, and the appellant was entitled have 
his claim allowed and paid preferred claim far was 
able trace the funds which the bank received executor the 
Catherine Murray estate, either their original substituted form 
into items property composing the entire mass assets pass- 
ing into the receiver’s hands, thus augmenting such assets any 
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amount traced. Terre Haute Trust Co. Scott (1932) Ind. App. 
461, 181 369; Rottger First-Merchants’ National Bank La- 
fayette (Ind. App. 1933) 184 267, 275, petition transfer de- 
nied the Supreme Court January 31, 1934. 

being applicable proper determination the respective 
rights the parties the instant case quote from the Rottger 
Case, supra, follows: ‘‘We conclude therefore, the instant case, 
that the appellee, together with other claimants, there are any 
the same class, entitled have trust impressed upon the actual 
assets remaining hand the City Trust Company when ap- 
pellant was appointed receiver and passing into his possession, thus 
augmenting the assets the estate the insolvent preferred 
claim; and during the administration the receivership de- 
termined that there are other claimants the same class appellee, 
and their claims are duly allowed such, that said cash assets should 
prorated among all such claimants proportion the amount 
their respective claims. That the balance appellee’s claim remain- 
ing unsatisfied after the application ‘its portion the cash assets 
thereon should allowed general claim, unless the appellee can 
actually trace the funds belonging the trust which represents, into 
items property composing the entire mass assets passing 
into the receiver’s hands, thereby augmenting same any amount 
traced, that any such amounts thus traced, appellee entitled 
have preferred claim declared its favor.’’ 

The judgment the lower court reversed, with instructions 
sustain appellant’s motion for new trial, and for further proceedings 
consistent with this opinion. 


DEPOSIT MEET OUTSTANDING CHECK 


Keener Bank Gassaway, Supreme Court Appeals West Vir- 
ginia, 173 Rep. 884 


bank which receives deposit for the purpose meeting 
particular outstanding check cannot subsequently refuse pay the 
check upon presentment and apply the deposit the satisfaction 
claim against the depositor. 

this case, Carr gave the plaintiff, Keener, his check the 
defendant bank for some three thousand dollars payment for 
cattle. Keener left the check with the defendant bank the follow- 
ing morning upon the understanding that would paid out 


similar decisions see Banking Law Journal (Fourth 
§1172. 
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the first funds thereafter deposited Carr. the afternoon 
that day, Carr made deposit, being understood that the check 
held the plaintiff should paid out such deposit. (The bank 
disputed this point.) Instead paying the plaintiff’s check, the 
bank applied the deposit the satisfaction notes signed 
Carr which held. was decided that the plaintiff was entitled 
recover the amount his check from the bank. 

true that check does not operate assignment; that 
is, does not give the holder any right bring action against the 
drawee bank unless the latter certifies the check. But where, 
this case, bank receives deposit with the understanding that 
will held for the payment certain check, will required 
carry out its agreement. 


Syllabus the Court 


bank receiving deposit with notice that made meet 
outstanding checks may not charge the depositor’s account with debt 
due from him. cannot thus defeat the claim the payees the 
checks. 

Assumpsit equitable action maintainable ordinarily any 
case involving the withholding money defendant which plaintiff 
entitled. 

Action Keener against the Bank Gassaway. Judgment 
for plaintiff, and defendant brings error. 

Affirmed. 

Fred Fox, Charleston, and John Fox and Hines, Hall 
Hines, all Sutton, for plaintiff error. 

and Steptoe Johnson, James Guiher, and Ervin Miller, all 
Clarksburg, for defendant error. 


LITZ, J.—This action against the drawee bank un- 
accepted check allegedly payable out special fund. 

October 1929, Carr executed and delivered plaintiff, 
Keener, his check drawn defendant, Bank Gassaway, and 
payable the order Keener the sum $3,029.77 for twenty-three 
cattle sold and delivered the payee the maker. This check, ac- 
cording the testimony Keener, was left with the defendant bank 
the following morning with the understanding that would paid 
out the first funds thereafter deposited Carr. the afternoon 
the same day Carr deposited the bank two checks, aggregating 
$9,123.20, which had received from Cletus for sold and 
delivered him Stout, including the cattle had purchased 
Keener. 

Plaintiff avers, the basis the action, that the bank agreed with 
Carr, the time the deposit, apply the fund the payment 
his check Keener and three other checks had given other persons 
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4 
§ 


THE BANKING LAW JOURNAL 697 


for The proof, which confined the issue raised denial 
this allegation, follows: The deposit was sufficient pay the four 
checks, and overdraft Carr amounting $139.17. The bank 
paid all them except the one Keener, and, refusing honor it, 
applied the remainder the deposit undue notes had theretofore 
discounted for Carr. (One the notes for $282.50 was probably due.) 
Carr testified, substantially, that the deposit was accepted 
assistant cashier, temporary charge the bank, pay 
the four checks. Plaintiff, whose hearing defective, says was 
the lobby the bank the time, conversing with Sivert, and 
heard Carr tell Hamric had some cattle for deposit, but did 
not understand the ensuing conversation between them; that 
Carr, immediately turning him, the presence said: 
have put your money here for your You can get any 
time you want That Hamric, the time, confirmed Carr’s state- 
ment and promised Keener credit the proceeds the $3,029.77 check, 
time deposit, Keener, his son, Blaine (who was present), and his 
granddaughter, accordance with specific instructions then given 
Keener; that being informed the following day letter 
from Fisher, cashier the bank, that the check had been dis- 
honored, he, accompanied Blaine and Carr, went the bank where 
admitted them that Carr, the time the deposit, had 
directed that applied the payment the four checks. Blaine 
and Carr plaintiff. Hamric, Sivert (who was partially 
deaf) and Walker (bookkeeper for defendant) deny that Carr 
directed the application the deposit. also denies his al- 
leged statements plaintiff, but admits telling Barr that Carr 
had directed certain checks paid out the deposit. 

Propositions relied for reversal follow: (1) The drawee bank 
not liable unaccepted check; (2) plaintiff, entitled relief, 
must sue equity; (3) the evidence does not support the verdict; (4) 
the jury was improperly instructed the instance plaintiff; (5) in- 
structions requested defendant were erroneously refused; (6) evi- 
dence that the checks deposited Carr were part for the cattle 
purchased him from Keener and resold Stout was inadmissible 
(7) evidence adduced defendant, tending establish justification 
for the application general deposits Carr the notes, was im- 
properly limited the issue whether the deposit under considera- 
tion was accepted the bank for the specific purpose paying his 
outstanding checks. 

The Negotiable Instruments Law (Code 1931, 46-16-6), providing 
that ‘‘a check itself does not operate assignment any part 
the funds the credit the drawer with the bank, and the bank 
not liable the holder, unless and until accepts certifies the 
does not apply the facts this case. According the evi- 
dence for plaintiff, the bank received the deposit from Carr virtually 
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his agent. Not only did defendant agree with Keener, the time 
deposited the $3,029.77 check for collection, pay out the 
first funds deposited Carr, but the alleged confirmation 
the statement Carr Keener, immediately after the deposit 
Carr, ‘‘I have put the money here for your cattle,’’ was reality 
part the same transaction. ‘‘By its acceptance special deposit, 
bank impliedly binds itself not set off against debt due from 
1918A, 76. ‘‘And bank receiving deposit with notice that made 
meet outstanding checks may not charge the depositor’s account with 
debt due from him. cannot thus defeat the claim the payee 

insisted with much emphasis that plaintiff’s instruction No. 
erroneous telling the jury that while the burden proof upon 
him establish his claim preponderance the evidence, any 
preponderance, however slight may be, sufficient warrant ver- 
dict for the plaintiff, the jury believe, from all the evidence intro- 
the that such preponderance’’ his favor exists. The 
argument seems that the jury are incapable splitting hairs and 
that the instruction was therefore confusing and misleading. similar 
instruction was approved Clark, Va. 22, 44, 
106 61; and whether involves impractical refinement not, 
certainly not cause for reversal. 

Defendant also complains that the trial court improperly refused 
instruction requested it, which would have told the jury that the 
from Carr Keener did not, itself, operate assignment 
the payee any fund the bank the credit the drawer, and 
that the bank was not liable Keener unless appeared from pre- 
ponderance the evidence that the check was accepted certified 
the bank that Carr had deposited sufficient sum pay.the check 
with direction the bank that applied. The instruction was 
refused because involved abstract questions, the only issue presented 
the evidence the instruction granted being whether the deposit 
was for purpose. Defendant says that the instruction should 
have been given because was entitled more favorable instruction 
the issue involved than the one granted its instance. The answer 
this argument that the defendant should have requested the more 
favorable instruction which now contends was entitled. 

The evidence that the checks deposited Carr were part for the 
cattle had purchased from Keener and resold Stout was not only 
pertinent the issue, whether the deposit had been made for specific 
purpose, but inherently substantious plaintiff’s right recover. 

The evidence relied upon defendant show its alleged previous 
authority from Carr charge the notes his subsequent deposits can- 
not relied upon accepted the particular deposit from him for 
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the purpose paying his outstanding checks. was therefore proper 
limit this evidence the special deposit theory. 

are unable, after thoroughly considering the record and argu- 
ments, discover other points error meriting discussion. The judg- 
ment therefore affirmed. 

Affirmed. 


NOTE WITH ACCELERATION CLAUSE 
USURIOUS 


Marble Savings Bank Rutland, Vt., Davis, Court Civil Appeals 
Texas, Rep. (2d) 812 


note, with coupon notes for interest, which provides that upon 
default payment any coupon interest note the holder may de- 
the entire amount principal and interest due, usurious. 

The note involved this case was for the sum $2,350. 
The maker the note had made interest payments amounting 
$1,300 and had paid principal amounting $1,050, leaving $1,300 
principal due. This action was brought the maker against 
the bank which held the note have the usurious interest, already 
paid, applied the satisfaction the unpaid principal, the deed 
trust securing the note canceled, and the note declared dis- 
charged. was held that she was entitled the relief demanded. 


Suit Anna Gray Davis against the Marble Sav. Bank Rutland, 
Vt., which defendant filed cross-action. From judgment for 
plaintiff, defendant appeals. 

Affirmed. 

Pedigo and Zimmerman, both Austin, for appellant. 

Neyland Neyland, Greenville, for appellee. 


LEVY, J.—The appellee brought the suit against the appellant 
bank seeking, upon the alleged ground usurious contract, have 
payments interest the principal sum previously made her 
for her benefit applied discharge the balance $1,300 the 
principal note originally for $2,350 with interest; cancel the deed 
trust sixty-five acres land executed secure payment the 
note and interest; remove from the land the cloud upon the 
title. 

The appellant answered general denial, and way 
action sought judgment the note with foreclosure the lien the 
land and order sale. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1469. 
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The case was tried before the court upon agreed statement 
facts which included the principal note, the coupon interest notes, and 
the deed trust. was agreed ‘‘that the plaintiff not entitled 
recovery her plea usury, the defendant entitled judgment 
foreclosure and order sale the cross action.’’ 

The court, finding usury, credited the principal note with the sums 
paid upon the principal and the interest coupon notes and adjudged 
the note discharged thereby, canceled the deed trust upon the land, 
and removed the cloud from the title the land, and adjudged the 
cost against the defendant bank. 

The facts the case, material state, show that the principal 
note was made payable the Maxwell Investment Company and was 
thereafter, March 22, 1922, transferred the appellant bank and 
the appellant bank now the owner the note and has been since 
its transfer; that the appellee has paid each the coupon notes due 
and has paid the principal note the sum $1,050, leaving due and 
unpaid thereof the sum $1,300; that the note, signed the appellee 
and date February 1922, reads follows: 


Mortgage Real Estate Note 
18640 

the Ist day January, 1933, without grace, for value received, 
promise pay the order Maxwell Investment Company the 
Guaranty Trust Company Kansas City, Missouri, Twenty-Three 
Hundred Fifty and No/100 ($2,350.00) Dollars, lawful money 
the United States America, with exchange the City New York, 
with interest thereon the rate per annum, payable annually, 
according the terms coupon interest notes even date herewith 
and hereto attached. 

note shall bear interest the rate 10% per annum after 
maturity until paid. the event default the payment this 
note any interest thereon, both note and coupon shall payable 
the office said Company, Dallas, Texas. Partial payment may 
made accordance with privilege endorsed the back this note. 

this day February, 1922. 


the back the note indorsed: 


granted pay $100.00 any multiple thereof any 
interest date, provided such payment does not exceed 1/5 the prin- 
cipal any one year. This privilege not 


Attached the above note were eleven coupon interest notes. 
Coupon interest note No. signed the appellee, reads follows: 


Note 
18640 $150.70. 
the Ist day January, 1923, for value received, promise 
pay the Maxwell Investment Company bearer the Guaranty 
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Trust Company Kansas City, Missouri, One Hundred Fifty and 
70/100 ($150.70) Dollars lawful money the United States 
America with exchange the City New York, for interest due 
that date the tenor principal note for $2350.00 
even date herewith. This coupon draw 10% interest after maturity 
until paid. 

this Ist day February, 1922. 


The ten other coupon interest notes are identical with the above 
coupon interest note No. except their respective due dates and 
the amount. The ten coupon interest notes are the amount $164.50 
each and due respectively January 1924, January 1933, in- 

The plaintiff executed deed trust upon sixty-five acres land 
secure payment, recited the deed trust, the principal note 
and also the payment each the interest coupon notes. The 
deed trust provides, far need stated, that: 


grantor hereby covenants and agrees with said third party 
and its and assigns follows, to-wit: 

the event default shall made the payment prin- 
cipal interest, and said note notes any the coupons thereto 
attached shall placed the hands attorney for collection, 
proved established, allowed any court, pay 10% 
the amount thereof attorney’s fee, and further, the event such 
default, pay said principal, interest and attorney’s fee the office 
said third party Dallas, Texas; But default made 
the payment any indebtedness herein provided for, whether prin- 
cipal interest, when the same becomes due and demandable, 
default made any stipulation, agreement covenant herein con- 
tained, then the whole the indebtedness may, the option said 
third party, any holder said note notes, other indebtedness 
secured hereby, without notice said grantors, declared due and 
payable, and the said third party, any holder said note notes, 
other indebtedness secured hereby, may, its their option, institute 
proceedings respectively for the collection law equity, such 
amounts may then unpaid, the said party the second part 
his hereunder when requested the third party, any 
legal holder said note notes, shall take possession said property 
and shall sell cause the same sold, much thereof may 
seem him necessary meet said indebtedness and the expense ex- 
ecuting this trust. And shall receive the proceeds such sale 
applied follows: Third, the whole debt due the said third 
party, its suecessors assigns, together with all interest 


The the trial court was that: 


terms the deed trust secured the payment the coupon 
interest notes well the principal note and gave the right, upon 
default the payment any coupon interest note, the holder 
them declare them all due well declare the principal due, 
and such terms the deed trust makes the contract 
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The single point for decision appeal, agreed the parties, 
‘‘that whether not the contract, evidenced the principal note, 
the interest coupons and the deed trust was, matter law, 
usurious reason the acceleration clause the deed 
believed the trial court has correctly construed the terms 
the accelerating clause the deed trust, authorizing collection 
usurious interest under the statutes. The argument appellant 
that the words ‘‘then the whole the indebtedness ‘‘de- 
due and payable’’ refer only the interest and interest notes 
that have become arrears and finally payable and are not paid. But 
thought that this construction not the necessary and unavoid- 
able one. That every word the clause may have fair construction 
without introducing such restrictive construction. was expressly 
provided that whenever ‘‘any indebtedness herein provided for, whether 
(it be) principal interest,’’ through ‘‘default’’ arrears timely 
payment become ‘‘due and demandable’’ matter fixed obliga- 
tion time payment, then, and that event, ‘‘the whole the 
indebtedness,’’ meaning the indebtedness collectively ‘‘herein provided 
for’’ and then payable well payable the future, may ‘‘de- 
due and payable.’’ The words ‘‘the whole the indebtedness 
may declared due and payable’’ refer not alone indebtedness 
owing and arrears and payable, but speaks well prospectively 
the indebtedness collectively payable futuro. Stated other words, 
the whole the indebtedness herein provided for shall due and 
payable whenever there default ‘‘in any indebtedness herein provided 
for, whether principal indebtedness may mean 
sum owed owing, but sometimes what owing not due. note 
payable year after date legally owing upon its delivery the 
payee, but not due until the year has elapsed. The language 
broadly used ‘‘that the whole the provided for shall 
become due and collectible hardly susceptible the limited con- 
struction that the principal and interest only shall become 
due and collectible. intended, the simple language could easily 
have been used that the principal and accrued interest shall due and 
demandable. the language either the principal note the deed 
trust had indicated, some the reported cases show, the meaning 
then different situation may have been present here. 
quite clear when effect given, must done, the right the 
lender holder advance accelerate the due date, that the rate 
interest fixed the contract will automatically increased, amount- 
ing usury under the statutes. Shropshire Commerce Farm Credit 
1269; Bothwell Bank Trust Co., 120 Tex. (2d) 289, 
1480; Reynolds Mortgage Co. Thomas (Tex. Civ. App.) 
(2d) 1011; and other cases. 
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There distinguishment between the language the present ac- 
celerating clause and that Aetna Life Ins. Co. Foster ux., 
(2d) 428, lately decided this court, and Spiller Bell 
(Tex. Civ. App.) (2d) 634. 

The judgment affirmed. 


DEPOSIT FUNDS RECEIVED BANK 
TRUSTEE 


Hillsdale Grocery Co. Union Peoples National Bank Jackson, 
Fed. Supp. 773 


Under General Order Bankruptcy No. 46, bank qualified 
act receiver trustee bankruptcy may deposit with itself 
funds which receives such but only where such de- 
posit permitted rule adopted the local bankruptey court. 
Banks acting receivers and trustees are presumed have 
edge the law this subject. bank, acting trustee 
bankruptcy, deposits funds with itself and appears that the local 
bankruptey court has not adopted the rule permitting such deposit, 
such deposit will constitute preferred claim upon the closing 
the bank. 


Bankruptcy. Proceedings Hillsdale Grocery Company, bank- 
rupt, against the Union People’s National Bank Jackson, Michigan, 
trustee bankruptcy, and another, review order the referee 
bankruptey declaring deposit defendant bank preference and 
making summary order compel its payment. 

Judgment accordance with opinion. 

Fixel, Abbott Fixel, Detroit, Mich., for petitioner. 

Bisbee, Wilson King, Jackson, Mich. (David Ken- 
dall, Jackson, Mich., counsel), for receiver, conservator, and Union 
People’s Nat. Bank Jackson. 


KNIGHT, J.—On February 14, when bank moratorium 
the state Michigan was declared the Governor that state, 
the Union People’s National Bank Jackson, Mich., trustee 
the estate the Hillsdale Grocery Company, bankrupt, had deposit 
the Union People’s National Bank $2,526.98. This proceeding 
was instituted have this deposit declared preference and under 
summary order compel the payment thereof the conservator. 
Since the conclusion the hearings this proceeding, the aforesaid 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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bank was declared insolvent the Comptroller the Currency, 
and receiver has succeeded the conservator. This court asked re- 
view and reverse the order the referee bankruptcy granting the 
prayer the petitioner and making summary directions the matter 
enforcement. 

This case differs certain respects from Battani al. (D. C.) 
Supp. 376, recently decided me, though certain the same 
questions are involved. 

The funds question were deposited violation General Order 
No. (11 USCA 53), that the local bankruptcy 
court never authorized such deposit. question raised regarding 
this statement fact. Such general order was not offered evidence. 
The receiver for the bank asserts the court cannot now take judicial 
notice this rule. This can hardly considered seriously. the 
very nature its authority the court may take such notice. The ref- 
eree has found fact that the bank depository knew should have 
known the rule. not find support for this finding. But the re- 
claims that the bank had the right presume the rule had been 
observed. The diligence counsel has pointed authority which 
supports this position. 

Section the Bankruptcy Act (11 USCA 53) empowers the 
Supreme Court make all necessary rules procedure and for 
the Act into effect. General Order (11 USCA 53) was 
adopted the Supreme Court and became effective June 1931. 
Except conflict with the Constitution laws, rule adopted pur- 
suant authority conferred law has the force and effect law. 
rule the court thus authorized and made, has the force law, 
and binding upon the court, well upon parties action, and 
cannot dispensed with suit the circumstances any particular 
was declared many years ago Thompson Hatch, Pick. 
(Mass.) 512, and that statement the law has uniformly been followed. 
Rio Grande Irrigation Colonization Co. Gildersleeve, 174 
603, Ct. 761, Ed. 1103; Clawans Whiteford al., 
App. 412, F.(2d) 1037; Woodbury Andrew Jergens Co. 
the receiver, find this significant expression: ‘‘Rules adopted 
court without exceeding the limits its authority are often spoken 
having the effect rules enacted the legislature, positive 
law, and therefore, being obligatory the court and the 

Section the Bankruptey Act (11 USCA 101) provides for the 
designation depository, ‘‘for the money bankrupt estates,’’ and 
that such depository shall give bond. banking institution 
was named receiver trustee, was not deemed always necessary 
that the deposits the estate made separate institution, and 
banking institution acting trustee receiver was authorized 
hold the money certain conditions. No. 46, General Orders 
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Bankruptey (11 USCA 53). The rule recognized the necessity the 
approval the Judges the circuit respect the financial 
ability depository. provides that majority Judges 
may adopt rule authorizing the holding such deposits under 
‘‘such provisions for the supervision and the court may 
deem The bank trustee occupies the same relative posi- 
tion individual. required law deposit funds the 
estate depository. The bank was designated depository, but it, 
like individual, should have recognized that could not hold its 
own deposits without specific authority law. was the bank’s busi- 
ness know its right this respect, just was know was 
designated depository for other bankrupt funds. did not this, 
and virtue accepting such deposits, such deposits become 
maleficio trust funds provided the deposits are traced and augment 
the assets the bank. Hancock County al. National 
Bank Sparta (C. A.) F.(2d) 421; American Surety Co. 
Jackson (C. A.) F.(2d) 768; Board Commissioners Strawn 
A.) 157 49, (N. 1100; Conqueror Trust Co. 
Fidelity Deposit Co. Md. (C. A.) F.(2d) 833; Citizens’ 
Southern Bank Fayram (C. A.) F.(2d) 998; Farmers’ Bank 
Alamo United States Fidelity Guaranty Co. (C. A.) 
676; Alexander Security Bank Trust Co. (D. C.) 273 258. 

The Referee has found that all the cash received the bank, 
local cireuit court receiver, receiver and trustee bank- 
ruptey, went into the bank’s general cash fund and all the checks 
received the bank the same were credited the account 
the bank the Federal Reserve Bank Chicago, Detroit Branch. 
has also found that since September 30, 1930, and until the appoint- 
ment the conservator, the bank’s cash, including its deposit with 
solvent banks, has always exceeded the total bankruptey and local 
court receivership funds deposit with the bank, and that the 
balance favor the bank the Federal Reserve Bank Chicago, 
Detroit Branch, has always exceeded the bankruptcy and receivership 
funds deposit with the bank. The Referee has also found that all 
the deposits mentioned these several deposits augmented the assets 
the bank, that they became part said assets, and that the balance 
aforesaid $2,526.98 was included said assets when the same were 
taken into and control the conservator. seems 
the findings the Referee this respect are supported the record. 
The deposits and withdrawals through the different stages are numerous. 
All deposits appear have been made and deposits 
checks, hereinbefore stated such findings. The old rule re- 
gards the tracing funds and augmentation assets was that trust 
funds wrongfully misapplied cease such when they were mixed 
and with other funds. Philadelphia National Bank 
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Dowd (C. C.), 172, 480; Peter Bain, 133 670, 
Ct. 354, Ed. 696. The more modern rule that where the 
money the assets the holder, may, under certain 
stances, made the subject trust, order accomplish the ends 
justice. Harmer Rendleman (C. A.) F.(2d) 422. The 
latter rule has been limited the extent that must clearly shown 
that the trust property has directly augmented the fund upon which 
the trust declared, ‘‘so that court equity can see with 
certainty that the trust property his (receiver’s) hands.’’ 
Rendleman (C. A.) F.(2d) 422, 423; Empire State Surety Co. 
Carroll County al. (C. A.) 194 593. think this latter rule 
has been met this case. may add that the case also presents 
stronger case favor augmentation than usually found since the 
receiver and the depository are one and the same. The decision 
the courts the question augmentation are many. Aside from those 
hereinbefore mentioned, may cite: People’s National Bank Moore 
(C. A.) F.(2d) 599; Fidelity Deposit Co. Md. Farmers’ 
Bank (C. A.) F.(2d) 11. opinion the finding the 
Referee that the deposit this estate augmented the assets the de- 
pository should sustained. 

Holding that these are trust funds, come the question legality 
the summary order directing the payment such funds the con- 
servator. The Comptroller the Currency directed statute 
make ratable distribution the funds the insolvent bank, and the 
receiver acts under his direction. USCA 194; Earle Pennsyl- 
vania, 178 449, Ct. 915, Ed. 1146. Service cer- 
tified copy the judgment entered upon this decision and proof 
the nonpayment such judgment are sufficient proof claim. 
Claims adjudicated court record are expressly directed 
paid ratably. USCA 194. The funds this estate are not the 
hands the trustee such. They are the hands 
depository which payment the claim made pursuant 
statute. The facts Earle Pennsylvania, 178 449, Ct. 
915, 917, Ed. 1146, are comparable. There attachment against 
insolvent bank was sustained but payment was directed with- 
held pending distribution the Comptroller the The 
language the court that case point: ‘‘The scheme the 
statute relating suspended national banks that from the time 
bank’s suspension all its assets, whatever kind, they are the 
time suspension, pass, the first instance, the receiver, the pro- 
ceeds thereof distributed the Comptroller among those whose 
claims are proved his satisfaction are adjudicated some court 
jurisdiction. when the Chestnut Street National 
Bank suspended and went into the hands receiver the entire con- 
trol and administration its assets were committed the receiver 
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and the Comptroller, subject, however, any rights priority pre- 
viously acquired the plaintiff through the proceedings the suit 
against Bologh (D. C.) 185 825, was held that 
the court could not order the Superintendent Banks 
summarily pay over moneys and the distinction between the authority 
the court over property held the trustee and money the hands 
the depository pointed out. Bank Bethel Pahquioque 
Bank, Wall. 383, Ed. 840, was held that payment judg- 
ment must wait distribution under the banking law. The orderly ad- 
ministration the affairs the insolvent bank require that the assets 
marshaled that the rights creditors between themselves may 
determined. Preferred claims necessarily must paid first, but all 
preferred claims might required paid ratably among them- 
selves. The proper course, seems me, present the receiver 
proof the claim account these deposits preferred claim and 
await the payment thereof the Comptroller Currency, through 
the receiver, the regular and orderly administration the affairs 
the insolvent bank. 

does not seem necessary this opinion pass spe- 
cifically upon each law found the Referee. With the 
exception the finding that the bond given the depository not 
such bond contemplated law think the opinion declares the 
view the court regards the other findings. Battani al. 
(D. C.) Supp. 376 the question raised with regard the validity 
this bond was passed upon me, and held that the bond given 
the same surety that this proceeding was valid bond. ad- 
here that decision now, and the finding law the Referee the 
contrary reversed. 

Findings may submitted accordance with this decision. 


NOTE REFERRING CONDITIONAL SALE 
CONTRACT NEGOTIABLE 


Jones First National Bank West Point, Supreme Court 
sippi, 155 So. Rep. 173 


statement the face promissory note that ‘‘subject 
and part of’’ conditional sales contract printed the back 
the note, does not render the note non-negotiable where the con- 
tract the back the note unexecuted and the blank spaces 
unfilled. 

The fact that the maker and payee note agree verbally that 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §568. 
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the note payable merchandise from the maker’s store will not 
affect the right bank which took the note from the payee 
holder due course, enforce the note, where appears that the 
bank had notice the collateral agreement. 


Suit the First National Bank West Point against Jones. 
From judgment the circuit court favor the plaintiff, ap- 
peal from court justice the peace, the defendant appeals. 

Affirmed. 

Loving, West Point, for appellant. 

McClellan Tubb, West Point, for appellee. 


McGOWEN, J.—The appellee instituted suit court justice 
the peace for $100, interest, and attorney’s fees, and recovered judg- 
ment; whereupon the case was appealed the circuit court, tried upon 
agreed statement facts before the judge that court, who ren- 
dered judgment favor the appellee, the bank, and Jones, 
the appellant, prosecutes appeal here. 

The note sued herein this language: 


Town State Date 
West Point, Miss. Dec. 22, 1930 
before the Ist day January, 1932, for value re- 
ceived, promise pay the order 
Motor Company, Vendor, 


One Hundred 00/100 Dollars, their place business 
West Point, Miss. with interest the rate per cent. per annum, 
from date, and reasonable attorney’s fee suit commenced col- 
lect this note. The consideration for this note the sale 
Vendee, said Vendor, the personal property described 
the Contract Sale indorsed the back hereof, and Vendee agrees 
hold said property trust solely bailee for said Vendor and this 
note subject and part said contract. 
Address 


Jones 


the back the note there was printed form conditional 
contract sale, reservation title, with the blanks therein un- 
filled, which was unexecuted. the body the contract there was 
blank containing five lines, also blank form acknowledgment, 
and blank form for the filing for record the instrument. 

The defense interposed the note was, first, that the appellee, the 
bank, was not holder due course for value without notice, because, 
alleged apepllant, the note shows its face that was subject 
extrinsic contract. Second, the note sued upon was pledged 
collateral security note executed Bentley, the original payee 
the note the suit the bank, because there was provision 
the note Bentley the bank that the collateral held was 
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sold ease default therein, and there showing that the note 
here sued had been sold the bank. 

The material parts the agreed statement facts set forth are 
follows: 

the date when the note was given, Jones, druggist West 
Point, purchased from Bentley automobile, executing the note here 
controversy part the purchase price therefor. was agreed 
between Bentley and Jones, orally, the time executing the note 
and part the sale the automobile, that this note was 
paid Bentley Jones trade from his drug store, and that 
would not paid any other manner; and this oral agreement was 
put writing and signed the parties few days after the execution 
the note. 

about June 15, 1931, Bentley transferred this note, for value, 
secure renewal pre-existing debt due the bank him, 
rather substituted the note collateral place other collateral for 
the note due the bank him. the time Bentley transferred said 
note the bank, had traded with Jones his drug store the 
amount about $50, and afterwards, the amount about $10 ad- 
ditional. Jones continued operate his drug store and was all 
times ready comply with his agreement permitting Bentley 
trade out the balance due the note. 

After the acquisition Jones’ note collateral security for Bent- 
ley’s debt, the bank immediately notified Jones, writing, that held 
this note; and upon receipt its notice, Jones promptly notified the 
bank, writing, his agreement with Bentley that was not pay 
the note except trade. 

was agreed that the testimony Duggan, the president the 
bank, who handled the transaction for the bank with Bentley and ac- 
quired the note for collateral security, that did not re- 
member the conversation had between Bentley and himself, but that 
the policy the bank was not acquire any notes which 
were not negotiable, and accordance with said policy the bank, 
the note would not have been accepted collateral from Bentley had 
been advised the agreement between them that the note was 
paid trading out merchandise. 

was further agreed, April 1932, subsequent notice 
Jones’ defense, that the note which Bentley owed the bank was re- 
newed the execution new note, the old note having been de- 
livered him and marked ‘‘paid renewal,’’ and the Jones’ note 
sued herein having been detached from Bentley’s old note and at- 
tached his renewal note; that the note Bentley’s was for the sum 


$200; that the collateral note Jones, when received the bank, 


contained ali the blanks they now appear thereon. 
The note question the form negotiable instrument, 
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writing; signed the maker; payable order fixed future 
time; contains unconditional promise pay certain sum 
money; and the payee named therein. See section 2637, Code 1930. 

But insisted that the phrase, ‘‘and this note subject and 
part the contract,’’ referring incomplete, unexecuted contract 
sale—a printed form the back the note—rendered the note non- 
negotiable. will observed that the note was indorsed the 
payee blank; that was delivered the appellee the payee 
for his pre-existing debt and substitution 
and that thereafter the pre-existing debt was renewed the 
execution new note and the relinquishment the old note with- 
out any contract between the parties that the collateral note here 
suit was affected thereby. 

are the opinion that the note complete upon its face, and 
that the bank became the holder due course, good faith for 
value, before was overdue, and that had notice any infirmity 
the instrument any defect the title. The blanks the note 
refer the consideration, and nowise impair the obligation pay 
the note according its tenor and effect. The printed form, con- 
ditional contract sale, the back the note, contains intima- 
tion collateral agreement that the note paid merchandise 
instead money, fact, the contrary would presumed from 
examination the blank contract found the back the note here 
involved; and, too, the contract was not extrinsic, but the back 
the note. its face contract was executed, thereby leading any 
party examining for the purpose its acquisition believe that 
the contract referred the note had been entirely abandoned; 
that are the opinion that the printed form the back the 
note constituted notice any infirmity; and the proof clear that 
there was actual notice. The entire paper, note, and contract in- 
dicates nothing but negotiable note, payable the order 
party, with conditional contract sale attached thereto, unexecuted 
and far the face the paper concerned and the unfilled 
blanks, defect infirmity available the maker this case. 
Defenses existing between the original parties this contract are not 
available against bona fide purchaser, holder for value, who ac- 
quired this note and unexecuted contract sale before maturity. See 
Commercial Credit Co. Summers, 154 Miss. 501, 122 So. 541. 

think the agreed statement facts this case demonstrates 
that the bank had actual knowledge such infirmity collateral 
agreement and that its taking the instrument did not amount bad 
faith. fraud shown. There was agreement alleged defense 
that the payee this note had agreed not negotiate it. The de- 
fense merely that the note was paid merchandise. There 
was effort, the execution the note this case, show the 


THE BANKING LAW JOURNAL 711 


instrument that the note was impressed with, subject to, any defenses 
which the maker thereof would enttled under the contract. The 
bank took collateral for the payee’s pre-existing debt, freed from 
any condition. Throwing Co. Manufacturers’ Commercial 
that case clear that there was existing contract 
referred the note held nonnegotiable, and the payment 
the note was dependent upon condition contingency. This, the 
strongest case for appellant’s views, not controlling, and with refer- 
ence the other cases cited him, content ourselves saying 
that they announce the same rule. 

The right the bank sue this case based upon the in- 
dorsement the payee named the note; and the fact that was 
assigned collateral security for pre-existing debt and that there was 
renewal the transferee’s note, did not affect, any wise, the 
due course. See First National Bank Sons Co., 111 
Miss. 872, So. 701. 

this opinion with the general observation that all blanks 
apparent the face this paper were immaterial, and the filling 
the same could not have affected the negotiability the note im- 
paired the obligation pay the money according the tenor and effect 
the note. 

Affirmed. 


SET OFF CORPORATION’S DEPOSIT 
AGAINST PRESIDENT’S NOTE 


Gordon Anthracite Trust Co., Supreme Court Pennsylvania, 172 
Atl. Rep. 114 


Upon the failure bank, corporation which has deposit 
the bank may set the deposit off against notes held the bank, 
signed the corporation’s president individually, where the pro- 
ceeds the note were used buy stock for the corporation and 
this fact was known, the time the transaction, the bank. 


First and partial William Gordon, Secretary 
Banking for the commonwealth, the possession the assets the 
Anthracite Trust Company. The Secretary Banking disallowed 
set-off requested Timothy Burke, Inc., depositor, against cer- 
tain debt amounting $5,260 owed the trust company. From 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §741. 
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order dismissing exceptions filed the named depositor, such depositor 
appeals. 

Reversed. 


Welles, Mumford Stark and McGrath, all Scranton, for 
appellant. 

Reese Harris and Frank Donnelly, both Scranton, for ap- 
pellee. 


SCHAFFER, J.—In January, 1929, the board directors 
Timothy Burke, Inc., corporation, decided buy 200 shares Asso- 
ciated Dry Goods stock. was concluded the transaction should 
the individual name Frank Burke, president Timothy 
Burke, The company advanced $6,500, and the remainder the 
purehase price was raised through note for $6,610, which Burke 
signed individually favor the Anthracite Trust Company. The 
Associated Dry Goods stock thus purchased, the name Burke, 
was pledged collateral security for Burke’s note. The official the 
trust company, who negotiated the Joan, knew that the purchase 
stock was made for the corporation, and that such was the use 
made the money raised Burke through his individual note. 

admitted that Timothy Burke, Inc., paid the interest the 
note and one time made reduction $1,350. Dividend checks 
were sent Burke and him indorsed over the company. 
January 1930, the Associated Dry Goods stock was sold, and from 
the proceeds the sale, together with additional amount advanced 
the company 200 shares United Gas Improvement stock were pur- 
chased. ‘These shares were pledged for the loan lieu those sold. 
The indebtedness later came represented two notes, both 
which were executed Frank Burke individual. 

September 11, 1931, the trust company passed into the hands 
the secretary banking. that time there was owing the trust 
the notes $5,260, and Timothy Burke, had deposit 
with the trust company $5,501.04, which the corporation requested the 
secretary banking set off against the obligation the notes. This 
the secretary banking refused do, and insisted that the notes 
paid. The court below confirmed the action the when his 
account came before it, and dismissed the exceptions Timothy Burke. 
Ine. This appeal followed. 

December 1931, after the trust company passed into the con- 
trol the secretary banking, the board directors Timothy 
Burke, Inc., passed resolutions reciting, inter alia, that the stocks pur- 
chased Burke’s name were held him trustee for the corpora- 
tion, that the notes were executed him its agent and its 
behalf, were its obligations, and that assumed their payment. 
the resolutions, the secretary banking was requested use 
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offset against the notes the funds deposit the credit the 
tion. 

obvious that these resolutions can have effect, passed 
they were after the trust company went into the control the state. 
The rights the parties set-off were fixed the time the bank 
closed. Brick Co. Middletown Shale Brick Co., 228 Pa. 81, 
87, 395; Thacher’s Estate, 311 Pa. 278, 282, 166 873. the 
other hand, the resolutions merely restated the situation fact 
existed and was known all parties, prior the the bank, 
must examine the problem the light those facts. 

opposition the right set-off, pointed out that the trust 
company could not have brought suit against the corporation the 
notes, the signature the corporation does not appear thereon. 
That this appears clearly from the Negotiable Instruments Law, 
See, also, American Law Institute’s Restatement the Law Agency, 
vol. page 382, 152. 

sustaining the right set-off, out that the entire 
transaction from its inception was corporation matter, that the money 
was borrowed for the corporation, order that might speculate 
the stock another company, and that the money borrowed 
Burke’s note was fact used, was known the officials the 
trust company. 

Upon several occasions, when upon decide problems 
set-off, have looked through the transactions they appeared 
their surface order that might determine the real facts and the 
true intention the parties. Gordon, Secretary Banking, 
Union Trust Co., 308 Pa. 493, 162 293, 294, two trust companies 
deposited their trust funds with the other. Upon the taking pos- 
session one the secretary banking and the claim the secre- 
tary for the amount the trust deposit, the other company claimed 
set-off against because the trust fund deposit had the closed 
institution. There looked through names the realities the 
situation and accordingly determined that the true owners the two 
deposits were different persons, and the basis this fact 
concluded there was mutuality right. Mr. Justice Kephart, 
speaking for the court, ‘‘The names which suit could brought 
and defended furnish indication, but are not the only criterion, 
the right set-off. whom the funds really belong? 
tion,’ but the broader question may be, and generally is, importance. 
Whose money claim proposed used set-off? This the 
true equitable principle which governs such questions.’’ 

Bank Trust Company Case, 311 Pa. 320, 166 871, 
certain property owned the Venus Silk Hosiery Company was 
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conveyed five its stockholders who mortgaged the Allegheny 
Title Trust Company, after which the property was reconveyed 
the hosiery company subject the mortgage. The money thus raised 
was deposited the credit the hosiery company with the trust com- 
pany. Subsequently the trust company was taken over the secre- 
tary banking, and the time his taking possession the hosiery 
company had money deposit. When claimed the right use the 
deposit set-off against the mortgage indebtedness, was con- 
fronted with the fact that the mortgage had gone into trust which 
participation certificates had been issued third persons. The case 
turned the intervening rights the certificate holders. Mr. Justice 
Simpson wrote: ‘‘No one would question the equitable right the 
hosiery company have its claim set-off, the question were one 
between and the bank only. Somerset Colliery Co. John, 219 Pa. 
380, 843. conceded, also, that such right would exist though 
the case was not strictly within the purview the 
This has been frequently decided, but nowhere better expressed than 
the following language from Hibert Lang, 165 Pa. 439, 442, 
1004, 1005, which quoted and approved Craighead Swartz, 
219 Pa. 149, 154, 1003; Marshall Brainerd, 253 Pa. 35, 39, 40, 
1057, and Com. Crow, 294 Pa. 286, 291, 144 135: ‘In general, 
order support set-off, there must cross demands between 
the same parties and the same rights, such would sustain mutual 
actions against each other, yet wherever there the practicability 
avoiding action and needless costs, with safety and con- 
subserved, and equity third parties injured, set-off will 
allowed upon equitable principles, though the case does not come within 
the language the noted that the five individual 
stockholders and not the corporation executed the bond which formed 
the mortgage indebtedness that case. true the property the 
was subject the mortgage. that respect the case 
analogous the present one, for the pledged stock, which between 
Burke and his corporation clearly belonged the latter, was subject 
the loan made the trust company. not doubted that 
the corporation could any time prior the closing the bank 
have insisted that the bank should appropriate its deposit account 
for the purpose releasing the lien against the stock which the 
corporation was the equitable owner. 

The case, however, which think closest that bar, although 
not cited either brief, Estate the Van Haagen Soap Co., 141 
Pa. 214, 598, 223. The opinions the auditor, the 
lower court, and this court have much discussion which relevant 
here. The controversy that case arose upon the distribution the 
assets the Van Haagen Soap Manufacturing Company the hands 
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assignee for creditors. Two claims were filed, each the amount 
$5,000. One claim was made the National Security Bank for 
loan, for which the bank took the note Anthony Van Haagen, pay- 
able the order John Hunter, and him indorsed; the other claim 
arose out loan one Lambert for which took the note John 
Hunter. Both claims were objected the ground that they were 
loans, not the Van Haagen Soap Company, but Anthony Van 
Haagen and John Hunter, respectively, and that there was liability 
the part the company pay them. The contention the other 
side was that the respective loans were fact negotiated for and 
behalf the company, and that, although the notes Van Haagen 
and Hunter. respectively the superintendent and the principal stock- 
holder the company, were, for supposed prudential reasons, taken 
security for payment thereof, the company actually the debt 
and was liable therefor. 

The auditor determined the question the company’s liability 
solely upon the fact that upon neither of-the notes did the name the 
company appear. was opinion, therefore, that ‘‘the relation 
debtor and creditor was not created, and time existed between 
these claimants and the soap company.’’ Upon review the auditor’s 
report the court, exceptions filed the two claimants were sus- 
tained; appeal affirmed. the course our opinion was 
out that, had merely appeared that the claimant bank had 
Hunter’s note, the proceeds passing his individual credit 
they did, the bank would have been obliged rely upon the parties 
the note for payment. The analogous principle was also pointed 
out that, partner borrows sum money, and gives his own secu- 
rity for it, does not become partnership debt merely because 
applied partnership purposes. was conceded that the presump- 
tion was that the note was discounted for the parties, that the note 
was given consideration and not security for the money. 
said, however, page 230 141 Pa. 598, 600, that ‘‘this only 
presumption fact, and may rebutted showing the actual in- 
tent the parties have been otherwise. was competent, there- 
fore, for the National Security Bank show that the money was, 
fact, loaned the company for the company’s use; that the transac- 
tion was not the discount note, but loan money the com- 
pany, the note being the nature collateral security for the re- 
payment said further, page 231 141 Pa., 598- 
600: ‘‘There can doubt but that the money both cases bar 
was borrowed for the use the company. Both loans were solicited 
the first instance Van Haagen, provide means for the purchase 
stock and materials for the company. consequence that 
the money was put the John Hunter, for John Hunter was 
the company’s banker. owned practically all the stock, and the 
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company’s funds were, that time least, supplied from and 
deposited his private account. But from the tenor the testi- 
mony whole, there can conclusion fact more clear than 
that both these loans were effected for the use and benefit the 
Van Hagen Soap Manufacturing Company. equally clear, not 
only from what occurred the time, but before and after, that this 
was the understanding all the parties concerned; not only Van 
Haagen, Hunter, and the soap manufacturing company the one side, 
but the bank and Lambert the other; and also that the money 
ultimately went into the company, and was used the business.’’ 

our opinion the reasoning the foregoing case determinative 
the problem before us. might refer, also, Kendrick State Bank 
First National Bank Portland, 213 610 (C. 9th 

conclude that the corporation should permitted set off 
against its obligation pay for the stock held the trust company 
Burke’s loan account the amount which had deposit with the 
trust company. 

The order the court below reversed. Costs paid out 
the fund the hands the secretary banking. 


ACTION BANKING SUPERINTENDENT 
RECOVER ASSESSMENT FOREIGN STATE 


Broderick, Superintendent Banks New York, Stephano, Supreme 
Court Pennsylvania, 171 Atl. Rep. 582 


The superintendent banks New York authorized main- 
tain action the State Pennsylvania recover assessment 
against resident Pennsylvania stockholder closed New 
York bank. 


Assumpsit Joseph Broderick, Superintendent Banks 
the State New York, against Stephen Stephano, recover assessment 
upon shares stock insolvent bank. From judgment for plain- 
tiff for $23,100, defendant appeals. 

Affirmed. 

Walter Lee Sheppard and Sheppard, Porter Alexander, 
all Philadelphia, for appellant. 

Brewster Rhoads and Montgomery all 
delphia, for appellee. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §133. 
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York, owned defendant before December 11, 1930, upon which 
date that institution closed its doors New York City and was taken 
over plaintiff. Defendant filed statutory demurrer the statement 
claim, which was overruled with leave file affidavit defense 
the merits within fifteen days. affidavit having been filed within 
the prescribed period, plaintiff took judgment, from which defendant 
has appealed. 

Appellant questions the right plaintiff maintain action for 
the recovery stock assessments this jurisdiction, and also asserts 
that the statement claim does not set out the facts necessary es- 
tablish cause action the character here alleged. are 
opinion this defense manifestly insufficient. Actions enforce 
liability shareholders foreign corporations have frequently been 
sustained Pennsylvania and other jurisdictions. Aultman’s Appeal, 
Pa. 505; Mister Burkholder Pa. Super. Ct. 517; Hirning 
Hamlin, 200 Iowa, 1322, 206 617; Duke Olson, 240 App. 
198. The test determining whether the action will lie this state 
ascertain the law the incorporating state allows recovery 
stockholders resident there, and, when this question has been 
judicially settled, together with other relevant facts, such the amount 
the assessment and the authority the receiver other officer 
sue, the full faith and credit clause the Federal Constitution (article 
requires allow the action here. Converse Hamilton, 224 
248, Ct. 415, Ed. 749, Ann. Cas. 1292. ‘‘The 
existence and extent the liability shareholder for assessments 
contribute the corporation for the payment debts the cor- 
poration, determined the law the state incorporation.’’ Re- 
statement, Conf. Laws, 203. 

All questions plaintiff’s right maintain this suit, the amount 
assessment, and other matters relating the validity the action 
taken against the stockholders the bank question have been de- 
termined the courts New York Broderick Adamson, 148 
265 804, which the assessment levied was upheld. 
This effectually disposes appellant’s contention that the statement 
claim does not aver sufficient facts which base the action. More- 
over, there reason policy preventing recovery this 
state, for, stated the court below, far concerns the liability 
stockholders assessment, ‘‘our own Banking Act seq.] 
similar, respect the provisions question, the New York Act 

The principle law applicable this case and determinative the 
main here involved that ‘‘where proceeding insolvency has 
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plaze in: the state the domicile the corporation, 

poration, ascertained, the receiver other liquidating officer, 
duly appointed the foreign jurisdiction and statute decree made 
quasi trustee assignee invested with all the rights possessed the 
may maintain action against domestic stockholder 
such foreign corporation recover his share the amount necessary 

The judgment the court below affirmed. 


BANK NOT ALLOWED RECOVER COR- 
PORATION’S ACCOMMODATION NOTES 


National Bank Shamokin Waynesboro Knitting Co., Supreme 
Court Pennsylvania, 172 Atl. Rep. 131 


bank which discounts notes, signed the name corpora- 
tion, will not permitted enforce such notes against the cor- 
poration where has knowledge that the notes were signed for 
accommodation. such case, the fact that the proceeds the 
notes are deposited the credit corporation other than the 
maker corporation evidence that they are accommodation notes. 
The reason that corporation has power sign notes for the 
accommodation another. Such notes may enforced holder 
due course, who has notice the character 
the paper, but they cannot enforced one who has such notice. 


Assumpsit promissory notes the National Bank Shamokin, 
Use National Dime Bank Shamokin, against the 
Knitting Company. Judgment for defendant, and use plaintiff ap- 
peals. 

Affirmed. 

Edmund Wingerd, Chambersburg, Charles Lark, Shamo- 
kin, and Sharpe Sharpe, Chambersburg, for appellant. 

Edward Biddle, Jr., Carlisle, and Edwin Strite, Cham- 
bersburg, for appellee. 


KEPHART, J.—Graeber was the cashier the National Bank 
Shamokin. was also director, large stockholder, and owner 
$50,000 bonds the Republic Radiator Company, Maryland corpora- 
tion. John Eader, president, treasurer, general manager, director, 
and owner approximately one-third the stock Waynesboro 


similar see Banking Law Journal Digest (Fourth 
Edition) §31. 


q 


THE BANKING LAW JOURNAL 719 
Knitting Company, was likewise director, owner some per cent. 
the stock, and $50,000 bonds the Republic Radiator Company. 
This company, July, 1929, was financial difficulty; Graeber and 
Eader, with two others, Landis and Penney, also heavily interested, 
were endeavoring finance and avoid its failure. 

Some time before July, 1929, the bank had discounted two notes for 
$10,000 and $7,500, respectively, for the radiator company’s benefit, 
made Landis and Eader, payable and indorsed Penney. 
Graeber stated the parties interested that his bank could not re- 
discount these notes the Federal Reserve, but they would able 
rediscount corporate obligations. requested such notes. There- 
after Eader sent Graeber note dated July 1929, for $17,500, made 
the knitting company payable and indorsed it. 
The execution and indorsement the note was follows: Waynes- 
boro Knitting Company Eader, President and 
This note was substituted for the $10,000 and $7,500 notes, renewed 
from time time, and reduced $13,500. 

the same month, the same raise $200,000 neces- 
sary for the radiator company; this, Eader, Landis, and Penney 
were secure $150,000, which bonus was paid. Graeber 
refused indorse any notes but stated that had the corporate 
paper appellee, could raise his share ($50,000) discounting 
appellant bank. note was executed the knitting company’s 
name its president and treasurer for $55,000, and indorsed Eader, 
Penney, and Landis personally. The $55,000 note represented the $50,- 
000 plus bonus $5,000 for the bank itself. Furthermore, 
Graeber secured $60,000 worth bonds the Republic Radiator Com- 
pany protect the bank’s loan. The note was discounted appel- 
lant bank and the proceeds the radiator company, which 
then sent Graeber check payable him individually for $5,000 
bonus. This check was indorsed and credited appellant bank. 
The note was reduced $54,000 prior the commencement this 
action. 

third note for $6,250 the radiator company was refused 
appellant and returned the company. There was substituted for 
the knitting company’s note which was discounted the bank. 
The note was renewed and reduced $2,500. The note and all re- 
newals were executed and indorsed appellee, ‘‘By Eader, 
President and 

Action was brought all notes the knitting company. The 
court its charge instructed the jury that the knowledge Graeber 
was imputed appellant bank, and, knew the notes were accom- 
modation notes appellee, executed Eader without authority, and 
the knitting company received benefit from them, their verdict 
should for the knitting company. The jury found. 
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The May 12, 1925, 615 (15 42, relied 
appellant relieve the defense notice illegality, was not 
intended limit defenses negotiable instruments issued cor- 
poration, forgery, payment, set-off, but provided that the by-laws, 
regulations among the stockholders, should have effect the 
execution contracts with persons having knowledge such by- 
laws. Notes issued corporation when signed the president 
vice president, and secretary treasurer, shall considered being 
properly executed for and behalf the corporation. does not fol- 
low that though notes are properly executed and behalf the 
such notes are valid obligations the company through 
negotiation and delivery. The act did not validate acts performed be- 
yond the power the corporation which the holder had was 
affected with knowledge, acts grounded fraud; nor under similar 
does the act justify abuse powers officers 
issuing corporate instruments, for instance, when they are 
used payment personal debt the officer for the benefit the 
officer third party. without consideration going the corpora- 
tion issuing them. 

The notes question were the accommodation notes manu- 
facturing ultra vires for manufacturing corporation 
lend its another issuing indorsing bills notes 
Federal Nat. Bank Cross Creek Coal Co., 
220 Pa. 39, 1018. But corporation having general power 
issue and indorse negotiable paper for its own benefit the course 
business becomes accommodation maker indorser for another, the 
corporation will presumed have acted within the scope its 
powers, and will liable the instrument holder due course. 
Cox Sons Co. Northampton Brewing Co., 245 Pa. 418, 859, 
Ann. Cas. 1916A, 86; Putnam Ensign Oil Co., 272 Pa. 301, 116 
285. said the latter case that even though known the 
holder due course that, the time taking the instrument, was 
accommodation paper, liability followed because absence considera- 
tion was defense the holder due course; but, that case, 
did not decide that, where holder due course knew that the accom- 
modating party had power accommodate, this knowledge would 


enacted, That the by-laws any corporation organized 
doing business within the Commonwealth shall operate merely regulations 
among members stockholders the corporation and shall have effect upon 
contracts other dealings with other persons unless such persons shall have actual 
knowledge such by-laws. 


“Section note, mortgage, evidence indebtedness, contract, other 
instrument writing, any assignment endorsement thereof, executed en- 
tered into between any corporation organized doing business within the Com- 
monwealth and any other person, copartnership, association, when 
signed the president vice-president and secretary treasurer such cor- 
poration, shall held have been properly executed for and behalf such 
corporation.” 
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not bar recovery. Lack consideration and complete want 
authority issue abuse power issuing accommodation paper, 
when known holder before becomes such, defense the 
payment such notes. Were otherwise, ultra vires 
acts corporations (and the acts insane people) would all such 
held valid and binding. Where appears that the title 
note defective because the absence power the company 
execute the instrument thing sought enforced, pre- 
sumption raised the maker’s indorser’s favor, and the burden 
the holder show that some one before him was holder 
due course. 

When the notes were brought the bank the president (the 
maker) the knitting company, with the indorsements thereon, and 
the proceeds the notes were deposited the credit the Republic 
Radiator Company, the party accommodated, the possession the 
maker and its negotiation the bank indicated prima facie that the 
note negotiated was accommodation paper. Oppenheim Simon Reigel 
Cigar Co. (Sup.) 355; Rudolph Sav. Bank Co. Anchor 
Oil Gas Co., 101 Ohio St. 217, 128 266. may this cir- 
cumstance might but need not depend this type 
notice since here have actual notice. 

admitted that the cashier bank who was interested 
stockholder the accommodated corporation, knew that the knitting 
company was lending its maker the accommodation paper 
the radiator company. also testified that the cashier knew 
the knitting company could not lend its credit, but his bank was will- 
his own business securing the discount the $50,000 note, the 
bank should not held have had knowledge wrongdoing pass- 
ing through the institution the paper the knitting 
company, under the authority Gunster Co., 181 
Pa. 327, 550, 552, Am. St. Rep. 650, followed line 
eases. The principle there stated follows: ‘‘The rule that knowl- 
edge notice the part the agent treated notice the 
principal founded the duty the agent communicate all ma- 
terial information his principal, and the presumption that 
done so. Bue legal presumptions ought logical inferences from 
the natural and usual conduct men under the But 
agent who acting his own antagonistic interest, who about 
commit fraud which his principal will affected, does fact 
inform the latter, and any conclusion drawn from presumption that 
has done contrary all experience human This 
rule has been followed many cases down First Nat. Bank Bangor 
Bangor Trust Co., 297 Pa. 115, 146 595. will noted that the 
foundation the rule imputed knowledge ‘‘antagonistic 
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the situation where agent about commit fraud his prin- 
cipal. neither these exists that the cashier was 
acting the only representative the bank which was transacting 
business, and his personal interest was incidental indirect, the rule 
does not apply, although his conduct and his judgment may have been 
influenced his interest the corporation which received the funds. 
apparent from the record that the cashier, Graeber, while in- 
terested stockholder institution that was financial distress, 
was, well, acting for the interests the bank; first demanded 
bonus substantial amount; second, procured the indorsement three 
individuals addition the accommodation indorsement the knit- 
ting company; third, demanded corporate paper purely the interest 
his bank order that might rediscounted the Federal Re- 
serve Bank; fourth, took bonds collateral for the note; fifth, 
time was party the transaction except the capacity the bank’s 
does not appear that when Graeber did all these things 
believed them useless unsafe security that felt the bank would 
lose. Graeber acted for the bank, and his knowledge the defect 
the notes properly imputable his principal, the bank. 

The conclusion therefore compelled that the bank not holder 
due course and subject the defense the corporation that the 
issuance these notes was ultra vires. 

need not discuss the fact that the bank retained the benefits 
the transaction carried its name its cashier, yet here denied 
his agency. See Citizens’ Nat. Bank Greencastle Speck, 108 Pa. 
Super. Ct. 247, 164 810. What have said disposes the case. 

Judgment affirmed. 


DEPOSIT TRUST 


Slepkow McSoley, Supreme Court Rhode Island, 172 Atl. Rep. 328 

woman deposited money bank trust for her son, telling 

him that she had put the money the bank for him. Upon her 

death, was held that constituted valid trust and that the son 
was entitled the money. 

This action was brought the administrator the deceased 
depositor. The son’s guardian, who was made party the action, 
apparently from his examination the law that the son 
had right the fund, waived all claim the deposit and averred 
that should paid the administrator. deciding that the son 
was entitled the fund, the court ignored this waiver. guardian 
has authority waive any right his ward. his obvious 
duty set claim the fund behalf his ward submit 
his right thereto the determination the court. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 564. 
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Suit Frank Slepkow, administrator, against William 
guardian, and others. From adverse decree, respondent 
Phebe Roullard appeals. 

Judah Semonoff and Edmund Kelly, both Providence, for 
complainant. 

William and Louis Jackvony, both Providence, 
for guardian. 

Archambault Archambault, Providence, for respondent Roullard. 


MURDOCK, J.—This bill equity brought the administrator 
the estate Alice Breault establish the ownership fund 
deposit bank. The respondents are the guardian the intestate’s 
minor son, Woodrow Welch, the grandmother Woodrow Welch, 
Phebe Roullard, and the Industrial Trust Company. Said trust com- 
pany filed answer which expressed indifference the disposition 
the fund its possession. Phebe Roullard claimed that $3,000 
the fund belonged her, and the guardian the infant son his 
answer admitted that the fund belonged the complainant. 

The bill is, substance, bill interpleader. Alice Breault, 
plaintiff’s intestate, died May 25, 1933. Surviving her are Woodrow 
Welch, son former marriage, her mother, said Phebe Roullard, 
and her husband, George Breault, whom she married October 31, 
1932, less than year before her death. She left deposit the In- 
dustrial Trust Company about $11,000 standing the name Alice 
Welch, trustee for Woodrow Welch. Phebe Roullard, her mother, 
claims $3,000 this fund money advanced her her daughter 

The guardian Woodrow Welch appears have become con- 
vinced from his examination the law that his ward had right 
the fund, and his answer guardian not only waived all 
claim the same, but averred that should paid the adminis- 
trator the estate Alice Breault. guardian has authority 
118, 120, Ann. Cas. 1915A, 1290, this court said: have always 
been exceedingly zealous guarding the rights and interests minors. 
They have usually permitted guardians and guardians litem 
such things were clearly the advantage the ward, and when 
the advantage the ward was not clear they have instituted inquiry, 
and have sometimes referred the question advantage master, 
before giving heed the agreement such guardian. The 
courts have been practically unanimous holding that guardian 
litem can admit nothing against and waive nothing favor his 
ward, but that the adversary such infant must prove his whole case, 
admission waiver contained and forms part the answer 
filed such 
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The obvious duty the guardian was either have set his 
answer claim the fund behalf his ward have submitted 
his rights thereto the determination the court. for 
135 606. The answer the guardian has binding effect the 
ward, and shall inquire into his right the fund though his 
interests had been submitted the care the court. Rhode Island 
Hospital Trust Co. Hodgkin, 459, 381. 

The trial justice found that Phebe Roullard had right any 
part the fund question. After reading the record, cannot say 
that the trial justice was clearly wrong his finding facts; and 
therefore sustained this aspect the case. 

The right Woodrow Welch the fund depends the ques- 
tion whether there was trust created for his benefit his mother 
her lifetime. start with the undisputed fact that the account 
stands the name Alice Welch, trustee for Woodrow Welch. 
There relation between gifts and voluntary trusts their creation 
that the underlying question whether the donor intention and 
act completed the transaction. Tillinghast Wheaton, 536, 
Am. Rep. 621, Am. Dee. 126; Ray Simmons, 266, Am. 
Am. St. Rep. 745;. People’s Savings Bank Webb, 218, 
874. 

The between gift and voluntary trust that, case 
the former, delivery required either actual symbolic while 
the latter case the res subject-matter the trust retained the 
donor for the benefit the beneficiary. Ray Simmons, supra. The 
mere making deposit trustee for another not conclusive evi- 
dence intention create voluntary trust. The depositor may 
testify that did not intend create trust. Savings Bank 
Webb, supra. But, when the donor dies before the beneficiary, leav- 
ing unexplained account the form trust, there least 
prima facie the creation trust. Cunningham Davenport, 
Minor Rogers, Conn. 512, Am. Rep. 69. 

While the above principle was not directly involved People’s 
Savings Bank Webb, supra, was there discussed and approved. 
Atkinson, Petitioner, supra, was held that trust was created 
when the donor, after making deposit trust, communicated that 
fact the beneficiary. Woodrow Welch, who years age, 
testified that his mother told him that she had put money the bank 
for him. true that retracted this testimony after recess 
the court during which his stepfather talked with him manner which 
excited the suspicions counsel who examined him length why 
changed his testimony. His answers are not convincing, and are 
satisfied that his change testimony was not uninfluenced. The boy’s 
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testimony direct examination what his mother told him was 
given naturally and artlessly, and accept true notwithstanding 
his attempt retract. 

have then case where the donor deceased before the beneficiary, 
leaving open unexplained account standing her name trustee, 
thus making prima facie case executed trust which has not been 
overcome any reliable testimony, and also case where the fact that 
the deposit was made for the benefit the beneficiary was communicated 
him. Atkinson, petitioner, supra. 

Our conclusion that the fund question belongs Woodrow 
Welch. 

The appeal sustained the extent reversing the decree. 
decree accordance with this opinion may presented this court 
for entry the superior court. 


BANK PROTECTED PAYING CHECKS 
FORGED INDORSEMENTS 


Goodyear Tire Rubber Company First National Bank, Supreme 
Court Colorado, Pac. Rep. (2d) 268 


While drawee bank will responsible its depositor pay- 
ing checks drawn the depositor bearing forged indorsements, the 
bank will not liable the depositor fails discover the fraud 
for more than four years and the statute limitations, the mean- 
time, has run prevent the bank from recovering against 
prior indorsers. 

this case, the fraud was discovered through audit the 
depositor’s books and clearly appeared that audit any time 
would have disclosed the fraud. 


Action the Goodyear Tire Rubber Company California 
against the First National Bank Denver. review adverse 
judgment, plaintiff brings error. 

Affirmed. 

Tuller Myers and Mr. Homer Mitchell, all Los 
Angeles, Cal., and Pershing, Nye, Bosworth Dick, Denver, for 
plaintiff error. 

Hughes Dorsey, Clayton Carpenter, and Montgomery Dorsey, 
all Denver, for defendant error. 


BUTLER, J.—In suit brought June 10, 1926, the Goodyear 
Tire Rubber Company against the First National Bank Denver 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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recover judgment for $7,582.45, with interest, the court rendered 
judgment for the defendant. plaintiff seeks reversal that 
judgment. 

The plaintiff, whose place business Los Angeles, Cal., main- 
tained checking account with the defendant. August 1924, 
according the defendant’s books, there was the credit the plain- 
tiff balance $14.40, which the plaintiff proceeded withdraw. 
Among the items charged the account between November 
19, 1920, and January 1922, were nine checks aggregating $7,582.45, 
which the plaintiff contends were not proper charges because, 
said, the checks were not paid pursuant the plaintiff’s order di- 
rection. 

the course its business, plaintiff sold its products various 
dealers. maintained sales ledgers which showed the status the 
dealers’ accounts. The keeping these ledgers was under the super- 
vision the manager the accounting department, and during the 
period here question, 1920 and 1921, Downs was manager 
that department. The issuance checks was necessary discharge 
eredit balances appearing the various dealers’ ledger accounts. The 
first step taken the basis issuing check would letter from 
dealer from branch requesting refund and written oral 
request the manager the accounting department requesting 
check favor some dealer. Thereupon the clerk whom the re- 
quest was made would check the sales ledgers and determine the 
dealer was entitled the refund, and, was, the clerk would draw 
and approve sales ledger journal ticket for the amount. The ticket 
would presented the cashiers’ department, where check would 
typed, and thereafter the properly authorized person persons 
would sign behalf the plaintiff. 

For the purpose fraudulently obtaining money, Downs set 
the names fictitious nonexisting persons, 
their favor. head the accounting department, caused 
one his subordinates draw checks discharge such credits. Un- 
der the direction Downs, sales ledger journal tickets were prepared, 
and the checks were signed the proper person persons. There- 
after Downs indorsed the checks the names the respective 
payees and obtained the money and appropriated his own use. 
The first the nine checks controversy was dated November 19, 
1920; the last, December 30, 1921. Four them were signed 
half the plaintiffs officers employees other than Downs. The 
other five were signed behalf the plaintiff two officers em- 
ployees, one whom was Downs, the plaintiff requiring that time 
the signature one certain officers and the countersignature 
Downs each check. The fact that the nine checks question were 
payable fictitious nonexisting persons was known only Downs. 
The nine checks were indorsed the names the respective fictitious 
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payees, and also banks California. such bank indorse- 
ments contains guaranty all prior indorsements. 

During the entire time covered these transactions, and and 
August 1924, when the plaintiff checked out the $14.40, 
the defendant sent the plaintiff monthly statements account, each 
statement being accompanied the canceled checks paid during the 
month covered the statement. 

about January 27, 1926, during audit the plaintiff’s 
books, the irregularities the accounts were discovered. March 15, 
1926, the plaintiff wrote the defendant stating that checks aggregat- 
ing $7,582.45 had been paid forged indorsements and wrongfully 
charged the plaintiff; and the letter the plaintiff demanded pay- 
ment. That was the first notice the defendant had any irregularities 
connection with the checks. 

Counsel for the defendant contend that under section 3826 the 
Compiled Laws the checks were payable bearer, and therefore that 
event the defendant liable. This controverted counsel 
for the plaintiff. large part the briefs devoted discussion 
this question. However, the view take the case, need 
not determine it. 

The plaintiff’s books were kept the plaintiff’s place business 
Los Angeles, many miles distant from the defendant’s banking house. 
The defendant had access the books, opportunity ascertain 
what was going within the piaintiff’s organization. sent the 
plaintiff monthly statements, accompanied the canceled checks re- 
ferred therein. The statements contained this notice: ‘‘Please ex- 
amine onee. error reported within ten days, the account 
will considered notice irregularity was given the 
defendant until five years and nearly four months after the first check 
was paid and over four years and two months after the payment 
the last check. the meantime the California statute limitations 
(four years) barred the defendant’s right action against the Cali- 
fornia bank indorsers. 

The drawer check ‘‘is not presumed know, and fact sel- 
Leather Manufacturers’ Nat. Bank Morgan, 117 96, 117, 
Ct. 657, 666, Ed. 811, the court said: ‘‘As the depositor was not 
presumed know, and did not appear that fact knew, the 
signature payee, could not said that was guilty neg- 
ligence not discovering, upon receiving his pass-book, the fact that 
his clerk, some one else, had forged the payee’s name the indorse- 
the present case, there evidence that the indorsements 
were such enable the plaintiff discover that they were the 
handwriting Downs. examination the bank statements and 
the eanceled checks would not reveal the fraud. But there were 
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the exclusive possession the plaintiff sources information which 
upon audit would have revealed the fictitious character the 
counts the names the payees the checks, and that the plaintiff 
never had been indebted persons bearing such names. That audit 
would have revealed the fraud practiced Downs made evident 
the fact that audit, when made 1926, did reveal the fraud. 
Assuming, but not deciding, that the checks were not payable bearer 
virtue section 3826 the Compiled Laws, and that originally 
the defendant would have been liable, the defendant, notified the 
fraud before the statute limitations barred the right, could have 
made good its loss proceeding against the bank indorsers. That 
right was lost, not through any fault the defendant, but solely 
reason the neglect the plaintiff discover sooner what was dis- 
coverable—and fact was discovered, but too late—by audit. 

view all the the case, and the inferences 
therefrom that might reasonably drawn, and fact were drawn, 
the trial court, favor the defendant, not feel that 
would justified setting aside the finding and the judgment the 
court. 

The judgment affirmed. 


